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TALBOTT, Insurance ComMIssIonER, ) 
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FIDELITY & CASUALTY CO., or New Youn.*} 


, Astatute of Maryland provides that the same prohibitions that are imposed 
by other states on the companies of that state shall be imposed on the 
companies of such other states, and a New York statute provides that the 
insurance commissioner shall have power to refuse admission to a com- 
pany of another state ‘‘ whenever, in his Pgs agers such refusal shall 
best promote the interests of the people of this state.” 

Held, that the statute of Maryland is retaliatory, and the commissioner was 
entitled to exercise a similar discretion regarding the admission of New 
York companies. Mandamus will not lie to compel the commissioner of 
Maryland to admit a New York company. 


Fisuer, Bruce & Fisuer, for Appellant. 
Ber. Carrer & Son, fur Appellee. 
Irvine, J. 
The question to be decided in this case arises upon an appeal from 
apro forma order of Baltimore City Court directing a mandamus 


* Decision rendered, June 18, 1891. 
VoL. XX.—55. 
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to issue against the insurance commissioner of the state, com- 
manding him to issue a license to the Fidelity & Casualty Com- 
pany, of New York, to do business in this state. It is especially 
interesting and important, as it involves a question of comity be- 
tween the states, and a construction of the statutes of this state 
and of New York State in relation to each other. The case has 
been argued with very great ability by the counsel on both sides, 
and by the aid of that skillful and learned debate we have been 
able to reach a unanimous conclusion. The record discloses the 
following state of affairs: The appellee for several years, as a New 
York corporation, upon paying the requisite license fees, has been 
transacting business in the state of Maryland, and has outstand- 
ing risks in the state of over $3,500,000. It is a corporation with 
$250,000 paid-up capital. In December, 1890, this company, ten- 
dering the usually demanded license moneys, asked for its annual 
license to transact business in Maryland. It was informed that, 
in consequence of a protest from the American Casualty Insurance 
& Security Company of Baltimore City, license to transact business 
in Maryland would not be granted. Thereupon the appellee filed 
its petition in the Baltimore City Court, alleging compliance or 
tender of compliance with all the prerequisites to the granting of 
license, and that the same had been refused. It then asked for 
mandamus to compel its issuance. Rule was laid on the insurance 
commissioner to show cause why the mandamus should not issue. 
By his answer the following admitted facts were disclosed: The 
American Casualty Insurance & Security Company of Baltimore 
City was organized and incorporated in 1890, with a paid-up capi- 
tal of one million of dollars, and a half million of surplus. Its 
line of business was manifold, and similar to that of the appellee, 
and it became the rival of the appellee in insurance business. This 
company, having started business here, desired to open an office 
and transact business in the city of New York. It applied for li- 
cense to transact business in New York City. The insurance super- 
intendent of New York State replied that under the laws of New 
York he could not grant license to do more than one kind of busi- 
ness in that state. The application was modified so as to ask li- 
cense for only one kind of insurance, viz., that of steam-boilers. 
Notwithstanding the company was ready and willing to comply 
with all the requirements of the state of New York preliminary to 
the issuance of license, the superintendent refused to grant license, 
in the exercise of the discretion which the statute of that state in 
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express terms confided tohim. The language of the statute of New 
York, to-wit, of the second section of chapter 593 of the Acts of 
1873, is as follows:— 

The said superintendent shall have power to refuse admission to any com. 
pany, corporation, or association applying to be permitted to transact the 
business of insurance in this state from any other state or country wherever 
the capital stock shall be impaired, and also whenever in his judgment such 
refusal to admit shall best promote the interests of the people of this state. 


In the 138th section of article 23 of our Code of Public General 
Laws the following proviso is put:— 

Provided, that when by the laws of any other state any deposit of money or 
securities is required, or taxes, fines, or penalties, or other obligations or 
prohibitions are imposed upon insurance companies incorporated or organ- 
ized under the laws of this state, and transacting business in such other state, 
or upon the agents of such insurance companies, greater than those required 
or imposed by the laws of this state, so long as such laws continue in force 
the same taxes, fines, penalties, and deposits, obligations, and prohibitions 
shall be imposed upon all agents or insurance companies of such state doing 
business in this state, instead of those prescribed by the laws of this state. 

The insurance commissioner of this state, regarding this provis- 
ion of our statute as substituting the New York statute for our 
statute whenever the New York law differed from ours, and in- 
troduced other and greater “obligations and prohibitions” as af- 
fecting Mary!and companies desiring to prosecute business in New 
York State, and being informed that 1» Maryland company of like 
character with the appellee had been excluded from New York, 
and refused license to do business in that state, deemed it his duty 
to refuse license to the appellee to do business in this state. To 
test the correctness of his view of the law and conduct on the prem- 
ises this proceeding was instituted, and a pro forma order for man- 
damus was granted, from which this appeal was taken. 


The appellee contends that the statute of Maryland does not give 
our insurance commissioner any discretion whatever, as the New 
York law does, in express terms, give to its commissioner or super- 
intendent of insurance; and that, therefore, when the appellee had 
tendered full compliance with all the provisions of our statute 
which section 124 of article 23 of the Code enumerates, it was the 
imperative duty of the insurance commissioner to grant a license; 
and that his refusal was without warrant of law. The argument is 
that, as the statute says that license shall not be granted “unless 
it be fully organized and possessed of the amount of capital re- 
quired of similar companies formed under the laws of this state, or 
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until the following conditions have been complied with,” then, 
when it is properly organized, and has proper amount of capital, 
and has complied with the conditions mentioned in the statute,— 
as was admitted was the case as respects the appellee,—there was 
no alternative to the commissioner, and he must issue the license. 
The appellant controverts this position, and insists that, while a 
discretion in the matter is not conferred on the commissioner in 
express language, as is done by the New York statute to its super- 
intendent of insurance, yet our statute is a strictly retaliatory one; 
and when the New York statute imposes an “obligation or a pro- 
hibition” not found in ours, that obligation and prohibition must 
be treated as if found in so many words in our statute, and it is to 
be enforced accordingly. In other words, the contention of the 
appellant is that, in such case, and for such emergency, our stat- 
ute makes the New York law our law to control the action of our 
commissioner of insurance. This, we think, is the correct view, 
and justifies the commissioner in refusing license to the appellee. 
We cannot agree to the view, pressed with so much earnestness 
and ability by appellee’s counsel, that the exclusion of the Mary- 
land company from New York State by the refusal on the part of 
the New York superintendent to allow it license, was not a “pro- 
hibition ” by the law of New York,. within the meaning of our stat- 
ute. The law of New York vests such absolute discretion in its 
superintendent of insurance that it is within his pawer to exclude 
every Maryland company from working in New York State, if in 
his judgment it was not to the interest of the New York people to 
have companies of other states to compete with insurance compa- 
nies of that state. Now, it is perfectly clear that our law-makers 
never designed that our statute should be so interpreted as to allow 
New York companies to have access to our state on the same terms 
as our own, while ours cannot be allowed in New York State. Ac- 
cording to the view of the appellee, that very condition of things 
might have existed by the action of the New York superintendent, 
and yet it would not have existed by the law of New York. Clearly 
that cannot be a sound view which might lead to such result. The 
Maryland company has been shut out of New York. How has that 
been effected? By the unappealable determination of the New 
York officer not to grant it a license. By what authority has that 
officer so conclusively shut the door upon a Maryland company? 
By the law of New York, giving him the discretion and power of 
prohibiting that company from entering the state of New York to 
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do insurance business there. It is the law that enabled the super- 
intendent to prohibit, and that is responsible for the prohibition; 
and the prohibition must be referred to and charged to the su- 
perior authority,—the law of New York. It will not do to say, 
therefore, that the law of New York does not prohibit. By its ex- 
press provisions, in certain contingencies, exclusion (which is pro- 
hibiting most effectual) is allowed; and supposing that contingency 
as arising, the superintendent has excluded the Maryland company 
from New York; so that it is prohibited now, under penalties, from 
attempting to work there. The facts show it to have been a will- 
ful exclusion of the Maryland company from New York. Only two 
considerations are mentioned in the law giving the superintendent 
his power to refuse license. One is where there is impairment of 
the value of the stock of the company seeking license, and the 
other, when the superintendent for any reason may think it not for 
the interest of the New York people that such company should be 
permitted to do business in that state. There was no impairment 
of the stock, for the company was in unusually safe condition. Its 
capital was $1,000,000, all paid up; and it had a half million of sur- 
plus. So safe a company could not jeopardize the interest of the 
people by offering it insurance. It was four times as strong as the 
New York company in paid-up capital, and with so large a surplus 
offered an unusually safe medium of insurance in the several direc- 
tions in which it took risks. Itis apparent, therefore, that no justi- 
- fying reason existed for prohibiting it from exercising its functions 
in the state of New York, and it was well justified in asking the 
commissioner in this state to put into force the retaliatory feature 
of our law; and there would seem to be especial fitness enforcing 
it as against the appellee, whose business is so especially along 
the same line and plane as the American Casualty Insurance & 
Security Company. 

The rule for the construction of statutes is that statutes are to be 
“read according to the natural and obvious import of their lan- 
guage;” and no construction ought to be made against the express 
letter of the statute, for nothing can so express the meaning of the 
makers as their own direct words: Sedg. St. & Const. Law, 260. 
The same author, in the same connection, says that words are to 
be taken in their ordinary sense, unless such a construction would 
be obviously repugnant to the intention of its framers. The object 
and intent of a statute is always to be regarded; and, of course, its 
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language is to be understood and construed as furthering the ob- 
ject contemplated by the makers. A forced construction “ for the 
purpose of extending or limiting their operation” must not be re- 
sorted to. The object of our statute is palpable. The design was 
to put insurance companies coming from other states into the same 
position as ours would be in the state whence they came. They 
were to be admitted on the same terms, and none other, than ours 
would be there. Companies coming from other states were in- 
tended to fare no better than ours would on going to their state. 
Any obligation or “prohibition” affecting Maryland companies in 
other states was to operate here on companies coming here from 
thence. With such an object in view, as very manifestly existed, 
the “prohibition” can have but one reference and meaning, and it 
would be forcing it from its natural and obvious meaning in the 
statute to suppose, because it is used together with the language, 
“ deposit of money or securities, taxes, fines, or penalties, or other 
obligations,” that “ or prohibitions” must have some reference to 
the subject of money deposits or taxes. After enumerating all the 
other things that might be demanded to be done, it winds up with 
“prohibitions,” meaning thereby plainly what the word means in 
its most natural and usual signification. It clearly meant that if 
our companies were prohibited from a state, theirs were to be pro- 
hibited here. The law was intended to be one of strict reciprocity, 
“ Prohibition ” means, according to lexicographers, “forbidding to 
do;” “an inhibition;” “an interdiction.” When, therefore, the. 
superintendent refused license to the Maryland company, it was 
instantly forbidden to attempt to transact business in the state of 
New York. ‘That such litigation as that of this state which we have 
been called on to construe is legitimate and constitutional is fully 
established by authority; but, as that has not been questioned, 
and the whole argument has rested on the construction of the lan- 
guage of the statutes of the two states, we need not cite authority 
in support of the law. The enforcement of the law in a fair and 
just way, as we we have construed it, and its authority to the com- 
missioner, cannot operate prejudicially to the people promoting 
competition. Competition is always in the interest of the masses, 
and a judicious officer will never unnecessarily do what will prevent 
it; but action such as he has taken in this case will tend to secure 
just treatment from other states. If this Maryland company was 
impaired in credit, and had for that reason been refused license in 
New York State, its prohibition from doing business there would 
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not have given rise to the exercise of the retaliatory feature of our 
law, unless it was against some company from that state in like un- 
sound condition. Being of opinion that the mandamus against the 
appellant should not have been ordered, the order granting it must 
be reversed, and the petition therefore must be dismissed. 


SUPREME COURT OF SOUTH DAKOTA. 


SOUTH BEND TOY MANUF’G CO. 
vs. 


DAKOTA FIRE & MARINE INS. CO.* 


A stipulation in an insurance policy, that any person other than the insured 
or the duly authorized agent of the company who may have procured the 
insurance to be taken shall be deemed the agent of the insured, will not 
be binding upon the insured as to any act prior to the delivery of the 
policy, unless notice has been given the insured before the negotiations 
for the policy are completed that such a stipulation will be inserted 
therein. 


When the plaintiff—a corporation doing business at South Bend, Ind.—is no- 
tified by H. Bros., local insurance agents of that city, who have attended 
to the business of placing insurance for the plaintiff, that a policy is 
about to expire, and the insured consents to a renewal of the policy, the 
plaintiff does not hereby make H. Bros. its agents to obtain for it an in- 
surance policy, where they, instead of placing the insurance in some 
company represented by them, apply to a firm of insurance agents in 
another state for such insurance. 

R. & Co., insurance agents at Newport, Ky., were applied to by H. Bros., 
insurance agents at South Bend, Ind., for a policy on the property of the 
plaintiff, and the last-named firm, having no company represented by 
them in which to place the insurance, applied to P., general agent of the 
defendant at New Orleans, for a policy, and forwarded to him a written 
application, signed by them in their firm name of R. & Co., in which are 
contained certain representations which, by the terms of the policy, are 
made warranties, and which representations were untrue as to two ma- 
terial facts therein stated. Held, That R. & Co., were not the agents of 
plaintiff in procuring said policy, and that they were not authorized to 
make an application in writing binding the plaintiff to the truth of such 
representations. . 

P., a8 the general agent of the defendant, issued to the plaintiff a policy upon 
the application of R. & Co., and signed by them in their firm name, 
without requiring any written application signed by the plaintiff or 
its authorized agent. Held, That defendant was bound by such policy, 
although the representations in the application were not binding upon 
the plaintiff. 


* Decision rendered, March 19, 1891. Syllabus by the Court. 
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When an application is signed by R. & Co., insurance agents, in their firm 
name, the application is what it purports to be—the application of R. & 
Co.; and, as they did not assume to be the agents of plaintiff in making 
the application, P., the general agent of the company, had no right to 
presume they were acting as agents of the plaintiff in making such appli- 
cation, or authorized by it to make an application binding upon the 
plaintiff, and a policy issued by him will be binding upon the defendant 
and the representations in the application will be disregarded. 


A map of the premises insured, offered in evidence, proven to have been the 
printing of H. Bros., insurance agents at South Bend, Ind., and received 
by the secretary of defendant company at Mitchell, Dak., with the appli- 
cation for insurance from P., its New Orleans agent, was properly ex- 

eluded by the court. 


H. Bros., insurance agents, who had been placing insurance for the plaintiff, 
applied to R. & Co., insurance agents in another state, for a policy for 
plaintiff, and the last-named firm, having no company represented by 
them willing to take the insurance, applied to P., a general agent of the 
defendant at New Orleans, who issued the policy in controversy in this 
action, forwarded it to R. & Co., who forwarded it to H. Bros., who de- 
livered the policy to plaintiff, collected the premium, and, after deduct- 
ing their commission, remitted balance to R. & Co., who credited it to 
P., with whom that firm interchanged insurance business, and with 
whom they had an open account. Held, That P., by forwarding the pol- 
icy, with authority to collect premium, to R. & Co., made R. & Co. the 
— of the defendant for that purpose, and that the premium was in 
effect paid to the company under the terms of the policy. 


Ditton & Preston, fur Appellant. 
A. E. Hrrexcocs, for Respondent. 
Corson, P. J. 

Action on an insurance policy. Complaint is in the usual form. 
The answer alleges, in substance: (1) That plaintiff did not at any 
time pay the premium to the defendant or to any person author- 
ized to receive same for the defendant; (2) that the plaintiff made 
a certain application for insurance, which application was, by the 
terms of the policy, made a part of the contract; and that the 
plaintiff in said application warranted that the property was not in- 
cumbered, and also that no painting or varnishing was done in the 
main building, when in truth and in fact there was an existing mort- 
gage of $2,200 upon the said property, and painting and varnishing 
were in fact carried on and done in the main building; and (3) that 
prior to the destruction of said property by fire the defendant, un- 
der the terms of said policy, canceled said insurance contract. The 
facts, briefly stated, are that the defendant is an insurance com- 
pany having its principal office in the city of Mitchell, S. D. That 
the plaintiff is engaged in business in South Bend, Ind. That 
at the time the policy in controversy was issued, Ben Phelon, of 
New Orleans, was the duly appointed agent of defendant in that 
city, and issued the policy in controversy. That in October, 1887, 
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a policy held by plaintiff in some company being about to expire, 
the firm of Henderson Bros., insurance agents, who were residents 
of and engaged in business in South Bend, and who had succeeded 
to the business of one A. B. Clitford, who had previously attended 
to procuring insurance for the plaintiff, notified plaintiff of the 
expiration of said policy, and was informed by plaintiff by its secre- 
tary and treasurer that it would renew the policy. That thereupon 
Henderson Bros. wrote Runk & Co., who were insurance agents at 
Newport, Ky., and who had done business for said Clifford, and 
continued to do insurance business for Henderson Bros., and who 
at the time were carrying the insurance for plaintiff about expir- 
‘ing, to renew the policy. That Runk & Co., having no company in 
which they could or desired to place this insurance at that time, 
made application to Ben Phelon, the general agent of defendant at 
New Orleans, with whom they (Runk & Co.) exchanged business, 
for a policy, which application is as follows (Exhibit D):— 

Insurance Agency of Runk & Co. Insurance is wanted by South Bend Toy 
M’f’g Co., of South Bend, Ind., for one year. 


Company. | Commencement. Am’t. | Rate. | Prem. 


Ben Phelon. 


‘‘ Western.” Sept. 15, ’87. $1,000. eg” $40. 





[The words ‘‘ Ben Phelon” and ‘‘ Western” were written in lead pencil. ] 


Occupancy. Exposure within 100 feet. 


M’f’g of toys. Detached. 


General Remarks: No painting or varnishing in the main building. This 
is done in brick building separate from main building. Good fire protection. 
Hand grenades, hese, hydrants, etc. Watchman kept. Risk is kept very 
clean, All waste disposed of daily. Rate is board. Please send policy at 
once and oblige, . Runk & Co. 

General Information: Is there any fact connected with this risk or neigh- 
borhood affecting the moral hazard? No What is the present cash value of 
the property? 20 to 25,000. Is it mortgaged or otherwise incumbered? No. 
What additional insurance? # value. Are the policies concurrent? Yes. 
Does the insured keep books of account? Yes. Companies on: Miss. Val- 
ley; Ills. Mut’l; Indiana; Citizens’; Ohio Valley; Mt. City; Royal; Pierre; 
Germ. Am.; Hope; Reliance; Capital; Ins. Co. Dak.; Vanderbilt, etc. 


That upon this application Ben Phelon issued the policy in suit, 
and forwarded it to Runk & Co. at Newport, who forwarded it to 
Henderson Bros. at South Bend, who delivered it to plaintiff, 
and collected the premium, and forwarded it to Runk & Co., less 
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commissions, and they, Runk & Co., credited it to Ben Phelon, 
with whom they had an account. 

On the trial, two material facts stated in the application, and 
claimed by the defendant as warranties, ‘were shown to be untrue; 
namely, that there was no mortgage on the property, and that no 
painting or varnishing was carried on in the main building. The 
policy contained the following stipulations :— 


(1) This company shall not be liable until the actual payment of the pre- 
mium. (2) The application, survey, plan or description of the property 
herein insured, referred to in this policy, shall be considered a part of this 
policy, and a warranty by the assured ; and, if the assured, in a written or 
verbal application, makes any erroneous representations, or omits to make 
known any fact pertaining to the risk, * * * then this policy shall be 
void. (3) This policy may be canceled any time at the request of the assured, 
the company retaining customary monthly short rates for the time the policy 
has been in force. It may also be canceled at any time by the company, on 
giving written or verbal notice to that effect to the assured, or legal holder of 
the policy, who shall be entitled to the return of a ratable proportion of the 
premium for the unexpired term of the policy, upon the return of the same to 
the home office of the company. (5) Of brokers and agents. It is a part of 
this contract that any person other than the assured or the duly authorized 
agent of this company who may have procured this insurance to be taken by 
this company shall be deemed to be the agent of the assured named in this pol- 
icy, and not of thiscompany under any circumstances whatever, or in any trans- 
action relating to this insurance. (6) And it is further expressly covenanted 
by the parties hereto that no officer, agent, or representative of this company 
shall be held to have waived any of the terms and conditions of this policy, 
unless such waiver shall be endorsed hereon in writing. It is hereby under- 
stood and agreed by and between the company and assured that this policy 
is made and accepted in reference to the foregoing terms and conditions, 
which are hereby declared to be a part of this contract, and are to be used 
and resorted to in order to determine the rights and obligations of the parties 
hereto, and in all cases not herein otherwise specially provided for in writing. 

On the trial, a map of the premises was offered in evidence, ob- 
jected to by plaintiff, and excluded by the court, to which ruling 
defendant excepted. The court also admitted the application 
above set out in evidence, but before the case was submitted to 
the jury withdrew it from their consideration, against the objec- 
tions of defendant, to which an exception was taken; and the court 
ruled and submitted the case to the jury upon the theory that there 
were only two issues for them to determine, which were, whether 
or not the premium was paid to defendant or its authorized agent, 
and whether or not the policy had been canceled. The numerous 
assignments of error may be condensed and stated in substance 


as follows: (1) Error in excluding the map of the premises, with- 
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drawing the application upon which the policy was issued from 
the jury, and excluding evidence of a certain letter-press copy of 
letter offered in evidence; (2) Error in instructions given to the 
jury. The exceptions taken to the admission of the letter-press 
copy of letter, marked “ Exhibit F,” and the question of the can- 
cellation of the policy, were not pressed in the argument, and will 
not be considered by us. 

1. The first alleged error necessary to be considered is the re- 
fusal of the court to admit in evidence the map of the premises in- 
sured. The only evidence introduced in regard to this map was 
that of Mrs. Henderson and Mr. Silsby. Mrs. Henderson says 
(speaking of the map): “I think it is Mr. Jacob Henderson’s print- 
ing; and I now attach the map to my deposition, and mark it 
‘Exhibit A.’” Mr. Silsby says: “I received the map marked 
‘Exhibit A’ by mail with the daily report sent in by our agent, 
Ben Phelon at New Orleans, La., when he first reported to us that 
he had issued the policy in suit on this property.” The objection 
made to its introduction was that it was “irrelevant and immate- 
rial ;” and it is contended by appellant that, even admitting that 
it was not sufficiently identified, the court should not have excluded 
it under that objection. So far as is disclosed by the record, the 
evidence was irrelevant and immaterial, and we are of the opinion 
that the map was properly excluded. There was no issue that it 
tended to prove. It was also inadmissible because its connection 
with the policy in this case was not sufficiently shown. 

_ 2. The evidence relative to the application was, in substance, 
that it was made out and forwarded to Phelon by Runk & Co.; and 
after it had been examined by Phelon, and the policy issued upon 
it, it was then forwarded to the home office of the defendant, at 
Mitckell, Dak. Appellant contends that Henderson Bros. and 
-Runk & Co. were the agents of the plaintiff, and that Runk & Co. 
were authorized to make out and forward this application, and that 
the plaintiff is chargeable with the truth of the representations 
therein contained, which by the stipulations in the contract be- 
come warranties on the part of the plaintiff; and, two material 
facts being untrue, the policy is rendered void. And in support of 
this proposition it refers us to the clause in the policy provid- 
ing that all persons other than the insured and the authorized , 
agents of defendant who might procure the policy are to be 
deemed and taken to be the agents of the insured. This stipula- 
tion in the policy cannot change the facts as they actually existed 





876 Report of Decisions. [ Oct., 


at the time the policy was issued, or make the acts of persons bind- 
ing upon the insured, unless such persons were in fact agents of 
the insured at the time the policy was procured, without proof that 
the stipulation in the policy was known to the plaintiff at the time 
the policy was applied for. No evidence of the existence of such 
actual knowledge on the part of the plaintiff was given; and the 
evidence discloses the fact that the policy in controversy was the 
first ever issued by defendant to the plaintiff, and the first, in fact, 
ever issued to any person in South Bend; hence it cannot be 
claimed that any presumption arises that the plaintiff had such 
knowledge. The policy itself does not contain the warranty relied 
on, nor is a copy of the application forwarded to Phelon by Runk 
& Co. attached to it; and therefore the plaintiff, so far as the evi- 
dence discloses, had no knowledge of the existence of the applica- 
tion made by Runk & Oo. prior to the loss. Plaintiff’s acceptance 
of the policy, therefore, if held to make this clause in the policy ob- 
ligatory upon the plaintiff in any event, could not in justice be held 
to be binding upon it until the acceptance of such policy. The 
courts have in many cases held such a stipulation in policies in- 
effectual to shield insurance companies from the consequences re- 
sulting from the acts of their own agents. 

In Kausal vs. Association (31 Minn., 17), the court says: “To be 
efficacious, such notice should be given before the negotiations are 
completed. The application precedes the policy and the assured 
cannot be presumed to know that any such provision will be in- 
serted in the latter. To hold that by a stipulation unknown to the 
assured at the time he made the application, and when he relied 
upon the fact that the agent was acting for the company, he could 
be held responsible for the mistake of such agent, would be to im- 
pose burdens upon the assured he never assumed.” And in Insur- 
ance Co. vs. Ives (56 IIl., 402), the court says: ‘There is no magic 
power residing in the words of that stipulation to transmute the 
real into the unreal. A device of mere words cannot, in a case like 
this, be imposed upon the view of a court of justice in place of an 
actuality of fact, and make this company and its agents the agents 
of the appellees, and their doings the doings of*the appellees.” 
Gans vs. Insurance Co., 43 Wis., 108; Boethcher vs. Insurance Co., 
. 47 Iowa, 253; Insurance Co. vs. Myers, 55 Miss., 479; Hilenberger 
vs. Insurance Co., 89 Pa. St., 464; Morrison vs. Insurance Co., 69 
Tex., 353; Sullivan vs. Insurance Co., 34 Kan.,170; Patridge vs. In- 
surance Co.,17 Hun, 95: Insurance Co. vs. Crutchfield, 108 Ind. 
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518. In opposition to the views here expressed, and sustained by 
the above authorities and many others not cited, are the decisions 
of the courts of several states, entitled to great consideration. 
Rohrback vs. Insurance Co., 62 N. Y., 47; Alexander vs. Same, 66 
N. Y., 464; Insurance Co. vs. Stevens, 9 Allen, 332; Wood vs. In- 
surance Co., 126 Mass., 316. Without at this time determining the 
effect of the stipulation under consideration in the policy further 
than in holding that such stipulation was not binding upon plaint- 
iff prior to the acceptance of the policy, we shall proceed to dis- 
cuss the questions relating to the withdrawal of the application 
from the jury without regard to this stipulation. The question 
presented then is, for whom were Henderson Bros. and Kunk & 
Co. acting in the procurement of this policy, and were they author- 
ized by plaintiff to make out and forward the application under 
consideration? It seems from the evidence that for some time 
prior to May, 1887, one Clifford, an insurance agent at South Bend, 
was attending to the insurance business of plaintiff, and, as pol- 
icies would from time to time expire, renew them, or get them re- 
newed. That, becoming ill, he turned over his insurance business 
to Henderson Bros., one of whom, when one of the plaintiff's poli- 
cies was about to expire, had a conversation with the secretary of 
plaintiff, which he states in his deposition as follows: ‘“ About 
the Ist of May there was an expiration of a policy. I called 
on them [plaintiff], and asked them if they wanted to renew 
it; telling them I was doing the business that Mr. Clifford 
had heretofore been doing ; that I had taken charge of his 
business, and that all of his expirations would be my expirations 
then. I talked with Mr. Badet, one of the officers. Mr. Badet 
told me to renew the policy in question, and they seemed to 
be satisfied that the business was taken by me.” He also 
says that he was agent for quite a number of insurance companies. 
Speaking of the manner of procuring the policy in controversy, he 
says: “We remitted to Runk & Co., agents at Newport, $34.00; 
that being the amount of premium less 15 per cent commission. 
Runk & Co. were general insurance agents, doing business at New- 
port, Kentucky. Runk & Co. notified us of the expiration of pol- 
icies, and then they would ufterwards furnish policies. Our prac- 
tice was to go to the parties, and ask them if they wanted the policy 
renewed. If they did, I would request Runk & Co. to write it.” - 
In regard to the application for this policy, Mr. Merkel, clerk for 
Runk & Co., testified as follows: “We had no information other 
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than that contained in the application. After making out said ap- 
plication, ‘ Ex. D.’ it was sent to Ben Phelon at New Orleans. 
Whenever Mr. Henderson would write us, and would state he want- 
ed so much insurance on the South Bend Toy Mfg. Co., we would 
use the information we had on hand to secure policies for them. 
We must have received the information contained in Ex. D from A. 
B. Clifford. Some policies expired and I believe the companies 
would not take the risk, and somehow or other we were short, and 
the application was made to Phelon for a policy, and he sent in a 
Dakota policy.. We had no information other than that contained 
in the application marked ‘Ex. D’ as to the title of the property, 
and as to where painting and varnishing was done.” Ben Phelon 
says: “TI allowed Runk & Co. commission on any business they 
sent me. Had no special contract with them. I charged Runk & 
Co. with the policies sent them, and credited them with all policies 
sent me. In making up my monthly statements, they were charged 
to the account of the assured for policies sent them. On rendering 
bill, a deduction of 15 per cent was made on gross amount of pre- 
mium.” Again he says: “I issued five or six policies of the de- 
fendant company to various parties on applications forwarded by 
Runk & Co. for account of the assured under said policies, includ- 
ing one to plaintiff. * * * In issuing the policy to the plaintiff 
I relied wholly upon the information contained in above applica- 
tion, signed by Runk & Co., and said application is the basis upon 
which I issued the policy.” We conclude our quotations from the 
testimony by a short extract from the evidence of Mr. Badet, sec- 
retary and treasurer of plaintiff: “Plaintiff never made any written 
application for the issuing ofthis policy. Plaintiff never authorized 
any person, or directed any person, to make any written application. 
Plaintiff never requested Henderson or Clifford to procure insur- 
ance for them. * * * I had nothing to do in the way of obtain- 
ing this policy of any other agency, excepting J. D. & G. W. Hen- 
derson, and I never paid or employed them, or any other person, to 
act for us in obtaining insurance. The transaction in relation to 
issuing of the policy was carried on by me, and nothing was said 
in reference to any incumbrances.” It seems to us quite clear from 
the evidence in this case that plaintiff employed neither Henderson 
Bros., nor Runk & Co., as its agents in procuring this insurance; 
. plaintiff simply consenting to the renewal of policies by Henderson 
Bros. as they from time to time expired, and Henderson Bros. 
either renewing them in companies represented by them or making 
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application to Runk & Co. for the renewals in companies represented 
by that firm. The commission of Henderson Bros., when renew- 
ing in a company represented by them, was paid by their company, 
and when renewed by Runk & Co. was paid by that firm. 

It is clear that Runk & Co. can in no sense be deemed the agents 
of plaintiff. They were insurance agents representing certain in- 
surance companies, and applications were made to them by Hender- 
son Bros., as the agents of said companies; and, whatever relation 
Henderson Bros. may have sustained to the plaintiff, it is certain, 
under the evidence, that Runk & Co. did not sustain the relation 
of agents of the plaintiff in this transaction, and had no authority 
to bind the-plaintiff by any application they might make to Phelon 
fora policy. The case of Insurance Co. vs. Ives (56 IIl., 402), be- 
ing quite analogous to the case at bar, we feel justified in quoting 
more at large from the opinion of the court in that case. In that 
case one Holmes, a local insurance agent, had placed a certain 
amount of insurance on the property of Ives & Co. in a company 
represented by him, and, being applied to for additional insurance 
on the property, he wrote to the agent of the Commercial Insur- 
ance Company for this additional insurance, obtained it upon an 
application signed by himself in the name of Ives & Co., delivered 
the policy to them, and collected the premium, which he forwarded 
to the agent of the insurance company. There were, as in the case 
at bar, certain stipulations in the application held to be warran- 
ties, and the question was whether or not he was the agent of Ives 
& Co.,and whether or not the warranty in the application was 
binding upon Ives & Co. The policy contained a stipulation mak- 
ing all persons procuring the policy agents of the insured, as shown 
by the portions of the opinion before quoted. The court, in its 
opinion, says: “Had Holmes really been employed by the assured 
as their agent to get these premises insured for them, we do not 
say that he would not have had an implied authority to sign their 
names to the customary application, as being a necessary and proper 
means for effecting the insurance; but here the testimony was 
that Holmes was in the insurance business at El Paso. We sup- 
pose this to import that he was the agent of some one or more 1n- 
surance companies, to act for them in making insurance, and not 
that he was the agent of applicants for insurance to obtain insur- 
ance for them. And it is not to be admitted that when an applica- 
tion is made to such a representative of an insurance company for 
insurance he is thereby constituted an agent of the applicant to 
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make an application for him in writing, and sign his name to it, 
whereby the assured can be charged as upon an express warranty 
of the truth of the statements contained in it. It was for the jury 
to say whether the appellees did not rather apply to Holmes, as an 
insurancé agent, to be insured, than to act for them, as their agent, 
to get them insured.” In that case the facts seem to have been 
submitted to a jury under the rule, we presume, that in cases of con- 
flicting evidence, or where the evidence is such that different minds 
might draw different conclusions therefrom, the question should be 
submitted to the jury. But where, as in the case at bar, the evi- 
dence was undisputed and only one conclusion could be drawn from 
it, the court very properly determined the question as one of law, 
and withdrew it from the jury: Railway Co. vs. Stout, 17 Wall, 
663; Williams vs. Railroad Co. (Dak.); Mares vs. Railroad Co. 
(Dak.); Loudon, etc., Soc. vs. Hagerstown Sav. Bank, 36 Pa. St., 
498. But it is contended by appellant that, as the policy was issued 
upon the warranty contained in the application, if plaintiff is not 
bound by the warranty, then the policy should be held void as be- 
ing obtained by fraud. We cannot so hold. The application was 
signed by Runk & Co. in their firm name. They did not assume to 
act as the agents of plaintiff, or make the application in its name. 
The application is precisely what it purports to be,—the application 
of Runk & Co. Phelon, when he issued the policy, knew precisely 
what he was issuing it upon; and the defendant, when it was re- 
ceived at the home office, had before it an application showing upon 
its face exactly what it was upon which the policy was issued. There 
was no fraud and no deception on the part of Runk & Co. If Phe- 
lon, the general agent of the defendant, was not satisfied to issue 
‘ the policy upon the application signed by Runk & Co., he could 
have refused to issue it until an application properly made and 
signed by the plaintiff was furnished him; but, having elected to 
issue the policy upon this application of Runk & Co., the defend- 
ant is bound by it, though the plaintiff is not bound by the appli- 
cation. The defendant, when the application was received, and it 
saw what it was, could have canceled the policy, and returned the 
premium, before a loss. Hence no injustice will be done by hold- 
ing the policy good when the loss occurred nearly three months 
after the issue of the policy. Section 4157, Comp. Laws, is as fol- 
lows: “Every express warranty, made at or before the execution 
of a policy, must be contained in the policy itself, or in another in- 
strument signed by the insured and referred to in the policy, as’ 
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making a part of it.” The defendant and Phelon, its general 
agent, must be presumed to have known that no application con- 
taining a warranty was binding upon the plaintiff unless it was 
signed by plaintiff or by its authorized agent in its name. The de- 
fendant having, therefore, by its duly authorized agent, issued the 
policy in controversy without the written application of plaintiff, 
cannot, after a loss, avoid the policy, or be relieved from the obli- 
gation it has assumed. 

3. This brings us to the last question presented, and that is, did 
the court properly instruct the jury upon the question submitted 
to it, namely, the payment of the premium? That the premium 
was paid by plaintiff to Henderson Bros., and by them remitted to 
Runk & Co., from whom they received the policy, less their com- 
mission of 15 per cent, is not disputed. But itis contended by the 
appellant that Runk & Co. were the agents of plaintiff, and that, as 
they did not, as a matter of fact, pay it over to Phelon, but only 
credited him with it, it never was paid to defendant, and the pol- 
icy is for thatreasoninvalid. We cannot assent to this proposition. 
As before stated, the evidence fails to show that Runk & Co. were 
the agents of plaintiff,—or at least a jury was justified in so finding, 
—but were, as to the delivery of the policy and the receipt of the 
premium, the agents of defendant. Phelon, by his course of busi- 
ness with Runk & Co., made that firm the agents of defendant to 
the extent, at least, of authorizing them as its agents to deliver the 
policy and collect the premium. An insurance agent is authorized 
to appoint subagents for the delivery of policies and receiving the 
premium: Bodine vs. Insurance Co., 51 N. Y., 117; Insurance Co. 
vs. Fahrenkrug, 68 Ill., 463; Mayer vs. Insurance Co., 38 Iowa, 
304; May, Ins., p. 177. We do not deem it necessary to discuss 
the separate exceptions to the charge of the court, as they are 
based mainly upon the theory of the case contended for by appel- 
lant, and, as we have considered the case upon the respective 
theories of counsel for the respective parties, it would only be a 
repetition to consider them further. Werare of the opinion that 
the charge of the court fully and fairly presented the case to the 
jury. Finding no error in the record, the judgment of the court 
below is affirmed. 

Bennett, J., concurring. Kellam, J., ndt sitting in the case, or 
taking any part in the decision. 
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GERMANIA LIFE INS. CO., or New Yorx 
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LUNKENHEIMER.* 


The application was filled by the agent and signed by the insured without 
reading it. The question whether the insured had ever been rejected by 
another company was answered ‘* No,” though the insured had informed 
the agent to the contrary. The policy provided that it should be void if 
the representations in the application were untrue, and the application 
warranted its statements to be true whether written by the hand of the 
insured or not. . 

Held, That the company was estopped from setting up the false answer in the 
application, and a reformation of the contract was not necessary for 
recovery. 

Held, That where the application provided that the contract should be con- 
strued according to the charter, it was not necessary to allege in the com- 
plaint that there was nothing in the charter t» preclude the plaintiff 
from setting up the estoppel. 

A finding, that the agent had been informed of the rejection a short time be- 
fore and had written the answer without reading the question to the in- 
sured, sustains an averment in the complaint that the agent was told at 
the time that the insured had been rejected. 


Grorce Patmer, fur Appellant. 
Gucurist & De Bruter, for Appellee. 
McBrinz, J. 
This was an action by the appellee against- the appellant to re- 
cover on a life insurance policy for $5,000, issued by appellant on 
the life of appellee’s husband, Frederick Lunkenheimer. The policy 
contained the following clause :— 


This policy is issued, and the same is accepted by the said assured, upon 
the following express conditions and agreements: That the same shall cease, 
and be null, void, and of no effect, and that this company shall not be liable 
for the payment of the sume assured, or any part thereof, but that all pre- 
miums previously paid shall be the absolute property of the company, with- 
out any account whatever to be rendered therefor, except as hereinafter pro- 
vided in the fourth condition of this policy: (1) If the representations made 


* Decision rendered, March 19, 1891. 
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in the application for this policy, upon the faith of which this contract is 
made, shall be found in any respect untrue. 


The application contained the following :— 


It. is hereby declared’and agreed that all the statements and answers to the 
printed questions written above, which, together with this declaration and 
agreement, constitute an application to the Germania Life Insurance Com- 
pany, of New York, for an insurance of five thousand dollars upon the life of 
Frederick Lunkenheimer, are offered to the said company as a consideration 
of the contract applied for, each of which statements and answers, whether 
written by his own hand or not, every person whose name is hereto sub- 
scribed adopts as his or her own, admits to be material, and warrants to be 
full, complete, and true, and to be the only statements given to the company 
in reply to its inquiries, and upon which, should the insurance applied for be 
granted, the company’s contract will be founded. And this application is 
submitted to the said company with the following express covenants and 
agreements: * * * (2) That, if the insurance applied for be granted by 
the company, the policy, if accepted, will be accepted subject to all the con- 
ditions and stipulations contained in the policy, and that the entire contract 
contained in the said policy, and in this application, taken together, shall be 
construed and interpreted as a whole, and in each of its parts and obliga- 
tions, according to the charter of the said company and the laws of the state 
of New York; the place of the contract being expressly agreed to be the 
principal office of the said company in the city of New York. 


One of the questions which, by the application, the applicant was 
required to answer, was the following:— 


4-C. Have you applied for an assurance or restoration of a lapsed policy 
with this or any other company, without having led to an assurance or res- 
toration? Ifso, with which companies? and for what reason did the appli- 
cation not lead to an assurance or restoration ? 

This question was answered, “No.” The application was made 
on the 14th day of April, 1881, and the policy was issued on the 
21st day of April, 1881. On the ——— day of August, 1880, said 
Lunkenheimer had applied to the Aitna Life Insurance Company 
of Hartford, Conn., for an assurance upon his life, and his applica- 
tion was rejected, before the application was made to appellant 
upon which the policy in suit wasissued. The answer above quoted 
was therefore untrue, and, prima facie, appellant is not liable, as 
there can be no serious doubt that the question thus propounded 
and answered was material. With reference to this answer the 
complaint contains the averment that the application, in so far as 
said answer is concerned, ‘was not and is not the application of 
Frederick Lunkenheimer, or of the plaintiff, but the same was solely 
the act of the defendant. Said application was entirely prepared 
and written by one George Bauer. He was at the time the general 
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agent of the defendant in procuring said assurance on said Fred- 
erick Lunkenheimer’s life. Said application was entirely prepared 
by said Bauer, and all the answers to questions therein were written 
by said Bauer, or under his dictation. Said Frederick Lunken- 
heimer, at the time said application was prepared and written, in- 
formed said Bauer that he, said Frederick, had previously to that 
time made an application to a life insurance company for a policy 
upon his life, and that no policy had been issued by said company 
upon said application. Said Bauer was then fully informed of all 
matters in relation to said application to said life insurance com- 
pany, and of the action of said life insurance company upon said 
application. Said Bauer thereupon prepared said application to 
defendant, as he claimed it was his duty as said agent to do, and 
thereupon wrote the answer to the question above set out, or 
caused it to be written by another agent of defendant as it appears 
in said application, and assured said Frederick Lunkenheimer that 
all questions in said application were correctly and properly an- 
swered, and that he, as the agent of the defendant, had correctly 
prepared said application; and thereupon said Frederick Lunken- 
heimer signed said application upon the assurance of said Bauer 
that the same was in all things correctly made. * * * The an- 
swer in said application, to the question hereinbefore set out, was 
inserted in said application by said Bauer without the knowledge 
of said Frederick Lunkenheimer or the plaintiff, and without any 
collusion or fraud upon the part of either said Frederick Lunken- 
heimer or the plaintiff.’ This presents the only controverted ques- 
tion in the case, appellant insisting that upon the foregoing facts 
there is no liability. The question is presented: (1) By demur- 
rer to the complaint, which the court below overruled; (2) by the 
action of a trial court in overruling a motion by appellant, and sus- 
taining a motion by appellee for judgment on a special verdict re- 
turned by the jury trying the cause; and (3) by the overruling by 
the trial court of a motion for a new trial made by appellant. 
There are four assignments of error, but each assignment pre- 
sents the same question, and a ruling on one determines all. The 
special verdict, in so far as it affects this question, finds, in sub- 
stance, that the application for the insurance was taken by one 
George G. Bauer, who was at the time general agent for appellant 
for the southern half of the State of Indiana, and one Samuel I. 
Loewenstein, who was at that time local agent for appellant at the 
city of Evansville, both of whom had known the assured for at 
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least fourteen years prior to said time. That on the 13th day 
of April 1881, and also on the 14th day of said month, 
said Bauer personally solicited Lunkenheimer to take a pol- 
icy with appellant, and that each time Lunkenheimer stated to 
Bauer that it was no use for him to apply for insurance upon his 
life, for the reason that he had before that time made application 
to another insurance company for insurance on his life, and that 
said application had been rejected. That on both of these occa- 
sions Bauer replied that ‘‘he need not bother his head about that, 
and that this was the company’s business, and that, if he passed 
successfully an examination by the physician appointed by the de- 
fendant, the fact that he had been previously rejected by another 
company would not prevent his procuriug insurance with the de- 
fendant.” That on the 14th day of April, 1881, and immediately 
after Lunkenheimer had informed Bauer of his said previous re- 
jection, Bauer & Loewenstein, both being at the office of Lunken- 
heimer, together filled out the application, Loewenstein writing all 
the answers and Bauer standing by him, looking at each question, 
and dictating many of the answers, without referring either ques- 
tion or answer to Lunkenheimer; and that the question over which 
this controversy arises was not read to, or in any manner made 
known to, Lunkenheimer, but that Bauer, looking at the question 
in the application, told Loewenstein to write the answer, “ No.” 
That when all this was done said parties, although in the same 
room, were distant some 14 feet from Lunkenheimer, who did not 
then, or at any other time, have any knowledge of the manner in 
which said question had been answered. That he did not read the 
application, nor was it read to him; but by direction of Bauer, he 
signed it in the place indicated by Bauer, who then carried it away 
with him. They also find that the plaintiff also had no knowledge 
of the manner in which said question was answered, and that there 
was no collusion or fraud on the part of either plaintiff or the as- 
sured. Priorto the death of the assured he had paid on said policy 
five annual premiums, amounting to $1,407.25. 

The principles which must control in the decision of this case 
have been many times recoynized and applied by this court, and 
the cases in which they have been thus applied meet the approval 
of the court as now constituted. The application for insurance in 
this case was prepared by an agent or by agents of the appellant. 
The statement of the ‘application, whereby the assured agrees to 
“adopt as his own, admits to be material, and warrants to be true,” 
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all statements and answers therein written, whether written by his 
own hand or by the hand of another, does not change the relations 
existing between the parties engaged in the preparation of the ap- 
plication. The avowed object in propounding to an applicant for 
insurance the questions embraced in the written application is to 
elicit information which will enable the insurance company to de- 
termine intelligently whether or not it can safely accept the risk. 
When the questions are asked it is the duty of the applicant to an- 
swer truthfully, and if he gives a false answer, and the company is 
deceived thereby, and induced to accept an unsafe risk, there is 
abundant reason for relieving it from liability because of the de- 
ception. The agent, whether he is called a general or a special 
agent, who, by authority of an insurance company, solicits one to 
take a policy of insurance, in taking the application of such person 
stands as the representative of the company in so doing, and as such 
representative he is authorized to require of the applicant truthful 
answers to all material questions contained in the application. If 
the company accept the risk and issue the policy, it cannot then 
say to the assured, “The agent represented me only while soliciting 
your insurance, but when he commenced to write your application 
he ceased to represent me, and became your representative, and as 
your agent presented the application to me.” The courts cannot 
thus give judicial approval to Dr. Jekyland Mr. Hyde. As is said 
in the case of Insurance Co. vs. Allen (Ala.), “such shifting use of 
a paid employe finds no sanction in that sturdy morality which 
should underlie every system of jurisprudence.” 

If the applicant for insurance in good faith gives truthful an- 
swers to such questions as are asked him, but the agent, whether 
purposely or not, but without the knowledge or connivance of the 
assured, inserts false answers, the wrong is that of the company, 
and not that of the assured. The company will be estopped to 
attribute wrong to the assured. They are authorized to propound 
the questions, that they may learn the truth. When truthful an- 
swers are given to their agent, they have acquired a knowledge of 
the truth, as they are charged with knowledge of the facts thus im- 
parted to their agent. As long as the-assured acts in good faith, it 
is altogether immaterial what the agent’s motive may have been 
for suppressing or perverting the truth. Nor can it be said that 
the assured, who has fully, frankly, truthfully, and in good faith 
answered all the required questions, is guilty of negligence in sign- 
ing, without reading, the application which is thereupon prepared 
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by the agent. He is justified in assuming that the agent has, with 
equal good faith, truthfully recorded the answers given. He may 
well say to the company: “ You accredited this man to me as your 
representative, and I signed the application thus prepared by him, 
relying upon the character which you gave him when you com- 
missioned him to come to me as your agent. If he acted dishon- 
estly in the matter, you and not I must suffer the consequences. 
There is no necessity for a reformation of the contract. A refor- 
mation of a contract may be had when, by mutual mistake of the 
parties or by mistake of the scrivener, something has been written 
differing from that which both parties intended should be written, 
provided the mutual mistake is as to a question of fact. Here one 
party to the contract states a truth, while the agent of the other 
party, pretending to record that truth, deliberately records a false- 
hood instead. When the principal of the dishonest agent is sued, 
he will not be permitted to escape liability simply because of his 
own agent’s dishonesty. He cannot say to the assured: “Because 
you did not suspect my agent of dishonesty, and carefully read the 
contract written by him before signing it, your negligence was so 
gross that it relieves me from liability to account to you, and (as 
is argued with great earnestness in this case) even creates suspicion 
of your integrity, and that you were in collusion with my agent to 
rob me.” Nor is it material in this case whether the untruthful 
answer was thus written from dishonest motives or merely through 
mistake. The party whose act it was cannot complain that the 
other party to the contract was guilty of negligence in‘trusting 
either his honesty or his accuracy. We are sustained in the fore- 
going by the following authorities: Insurance Co. vs. Allen, 109 
Ind., 273; Assurance Co. vs. State, 113 Ind., 331; Geiss vs. Insur- 
ance Co., 123 Ind., 172; Insurance Co. vs. Hartwell, 123 Ind., 177; 
Insurance Co. vs. Golden, 121 Ind., 524; Rogers vs. Insurance Co., 
121 Ind., 570; Insurance Co. vs. Stark, 120 Ind., 444; Insurance 
Co. vs. Pickel, 119 Ind., 155; Pickel vs. Insurance Co., 119 Ind., 
291; Plumb vs. Insurance Co., 18 N. Y., 392; Insurance Co. vs. 
Wilkinson, 13 Wall., 222; Insurance Co. vs. Mahone, 21 Wall., 152; 
Insurance Co. vs. Baker, 94 U. S., 614; Wood, Ins. (2d Ed.), §§ 426, 
427; May, Ins., p. 687; McArthur vs. Home Life Ass’n, 73 Iowa, 
336; Mowry vs. Rosendale, 74 N. Y., 360; Dunbar vs. Insurance 
Co., 72 Wis., 492; Insurance Co. vs. Pearce, 39 Kan., 396; Assur- 
ance Oo. vs. Rector, 85 Ky., 294; Hingston vs. Insurance Co., 42 
lowa, 46; Bartholomew vs. Insurance Co., 96 Amer. Dec., 65; Ben- 
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nett vs. Insurance Co., 106 N. Y., 243; Miller vs. Insurance Co., 107 
N. Y., 292; and a large number of other cases that might be cited: 

Appellant insists that the complaint is bad because the applica- 
tion which was made a part of the complaint required that the con- 
tract should be construed according to the charter of the company, 
and that the plaintiff should allege and prove that the charter con- 
tained nothing to preclude the appellee from setting up the estop- 
pel growing out of the acts of appellant’s agent. It will not be 
presumed that the charter of appellant contains anything so at vari- 
ance with settled principles ot law; but if it does, and if appellant 
could avail itself thereof in an action of this character, it must be 
done by answer. It is said that the contract is by its terms a New 
York contract, and to be interpreted and governed by the laws of 
that state. The complaint set out the law of New York as applic- 
able to the facts of the case, and the court found the same as a 
part of the special verdict. The law thus found as the law of the 
case is in accordance with the law of this state, as hereinbefore 
declared. 

Appellant insists also that the special verdict does not cover the 
material averments of the complaint, in this: that instead of find- 
ing that the question which it is alleged was answered untruth- 
fully was propounded to the assured and answered by him, it tinds 
that, prior to the preparation of the application, but on the same 
day, the assured informed appellant’s said agent of his previous ap- 
plication and rejection, and had also done so on the preceding day, 
and that for that reason the judgment was erroneous. The answer 
as recorded, if the answer of the assured, would be material, and 
would avoid the policy because of its falsity, and because the false- 
hood would constitute a breach of the warranty of the truth of ap- 
pellant’s answers. It would be material because a denial of an 
important fact of which appellant had a right to be informed. If, 
however, the assured did not deny such fact, but disclosed it to 
said agent before the preparation of the application, and said agent 
thereupon prepared the application with full knowledge thereof, 
it is altogether immaterial whether the information was imparted 
in answer to that precise question or not. The material fact is, did 
the assured disclose the truth at or before the making of the appli- 
cation, or did he deceive appellant with a falsehood? The precise 
formula of words used or the precise hour of the disclosure is not 
material. We find no error in the record, and the judgment is 
affirmed, with costs. 





Phenix Assurance Co. vs. Wachter. 


SUPREME COURT OF PENNSYLVANIA. 


PH@NIX ASSURANCE CO. 
vs. 


WACHTER.* 


The insured placed a mortgage on the property, and, at his request, the agent 
indorsed on it loss payable to mortgagee, and the company made a corre- 
sponding entry in its books. Afterw ards the property was sold, and the 
agent, being applied to for an assignment of the policy, as continuing 
security to ‘the mortgagee, said that it was unnecessary as the loss was 
already payable to him. 


Held, That the company was pe from setting up the failure to assign 
the policy. 


Tsaac Exweit, Wm. McGeoree, Jr., and Samuen Dicsson, for Plaintiff 
in Error. 


Freperick Gaston and Joun E. Faunce, for Defendant in Error. 


STERRETT, J. 

The facts upon which this contention appears to hinge are few 
and undisputed. In December, 1885, the Phoenix Assurance Com- 
pany, defendant below, issued a policy of insurance to Charles 
Otto Wade, for $1,000, on his frame cottage at Anglesea, N. J. 
The risk was solicited, and policy delivered to the insured, by J. P- 
Spofford, of Holly Beach, who, in that regard at least, acted for 
‘ the company. Shortly afterwards, Wade borrowed from Noah 
Wachter, the plaintiff below, $850, secured by a mortgage of the 
. cottage property, supplemented by the insurance policy. For the 
purpose of having the latter properly indorsed or transferred, so 
that, in the event of loss by fire, the insurance money would inure 
to the benefit of the mortgagee, Wade called on Spofford, informed 
him of the transaction, and requested that the policy be properly 
transferred to Wachter, the mortgagee. Spofford took the policy, 
and promised to have it attended to. Before anything further was 
9 Declaibn rendered. February 24, 1890. 
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done, however, Wade and Wachter, together, went to see him in 
regard to the matter. Spofford took the policy out of his desk, 
and wrote in it the words, “Loss, if any, payable to Noah Wachter, 
mortgagee,” and then handed it to Wade, saying, “ That is all right 
now; and thereupon Wade delivered it to Wachter. The action 
of Spofford in thus changing the policy was recognized and ap- 
proved by the agent of the company at Vineland, N. J., and also 
by the New York agent. The latter testified as follows: “The 
clause in this policy, ‘Loss, if any, payable to Noah Wachter, mort- 
gagee, was entered on our books in the New York office on report 
of our Vineland agency. It was reported to us some time in Feb- 
ruary, 1886.” Frank E. Wanser, an employe in the office of the 
Vineland agency, was called by the company, and testified thus: 
“The policy stood on the register in our office in the name of 
Charles Otto Wade,—loss, if any, payable ‘to Noah Wachter, mort- 
gagee; and I so reported the policy to the home office, in New 
York. This insurance was effected by J. P. Spofford, our solicitor 
at Holly Beach. Spofford was in our employ.” Washington Irving, 
the New York agent, called by the company, further testified that 
the insurance was “effected by Fuller & Wanser, the agents at 
Vineland, through solicitor at Holly Beach; that a mortgage clause, 
called “a rider to the policy,” was in use by the company, contain- 
ing the provision “that no act of the mortgagor violating condi- 
tions shall affect the mortgagee,” and that “there is no extra charge 
for attaching such a clause.” When Wade conveyed the property 
to Dougherty, he went to Spofford, informed him of the sale, and 
inquired of him in regard to the transfer of the policy of insurance 
to Wachter. In the language of the witness: “He [Spofford] 
said, ‘You don’t need to do that, because it is already transferred 
to Wachter as mortgagee;’ and I said, ‘ Then it is all right as it is, 
is it?” and he said,‘ Yes; you need not do anything more.’” Satis 
fied with that assurance, nothing more was done by either Wade or 
Wachter. They rested in the belief that the policy was so trans- 
ferred that, in the event of a loss by fire, Wachter would be en- 
titled to demand the insurance money, and apply it to payment of 
the mortgage debt. The cottage was afterwards destroyed; and 
the insurance company, having refused to pay the loss, this suit 
was brought by Wachter to compel payment. The company then 
sought to impale him on several sharp points,—one of which is 
that by the sale to Dougherty without a proper transfer of, or m- 
dorsement on, the policy, the latter became null and void. - 
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In view of the undisputed facts above recited the defense is a 
most ungracious one,—a defense which, under the circumstances, 
no reputable underwriter should think of interposing. The in- 
sured and the mortgagor both appear to have acted in entire good 
faith. There is not a particle of evidence to indicate anything to 
the contrary. When the mortgage was given, and they wished to 
have it so changed that the mortgagee might hold it as an availa- 
ble security for the loan, they both went together to Spofford, as 
the agent of the company, and he wrote into the policy the words 
above quoted; and thereupon it was delivered to the mortgagee. 
The act of Spofford in writing into the policy the clause referred 
to was recognized and approved by the company. Why, then, 
should it not be estopped from denying his authority to do what 
was afterwards done in relation to the same policy as a continuing 
security in the hands of the mortgagee? If, instead of going to 
Spofford for the purpose of having the polfcy properly transferred 
or indorsed so that it would inure to the benefit of the mortgagee, 
notwithstanding the conveyance to Dougherty, the insured and his. 
mortgagee had applied to the general agent of the company in 
New York, and he had assured them, as Spofford did, that nothing 
further to that end was necessary; that, for the purpose of in- 
demnifying the mortgagee, the policy was already properly trans- 
ferred, etc..—it cannot be doubted that the company would be 
estopped from alleging anything to the contrary: Mentz vs. In- 
surance Co., 79 Pa. St.,475. In that case the company’s agent told 
the assured that the proper indorsement on the policy had been 
made. It was held that his declaration operated as an an estoppel, 
because it lulled the assured “‘to sleep by the assurance that the 
condition of the policy had been complied with, and that the in- 
demnity was secured.” As was well said by the learned president 
of the court below, the company confirmed Spofford’s act in altering 
the policy in question, and delivering it in that condition to 
Wachter. It thereby accredited him as its agent, at least as to that 
particular risk; and therefore what he said in reference to the 
policy, etc., was as binding on the company as if he had been its 
general agent. It clothed him with at least apparent authority in 
regard to the policy in question; and, as to parties dealing with 
him on the faith of that, it should not be permitted to deny his 
authority to act as he did: Hubbard vs. Tenbrook, 124 Pa. St., 
291. In Griswold vs. Gebbie (126 Pa. St., 353), our Brother 
Mitchell recently said: “The general rule that a principal is 
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responsible for the misrepresentations of his agent, within his 
authority, is beyond question; and the better opinion is that, as to 
third parties affected by his acts or words, it is the apparent scope 
of his authority, and not his actual instructions, that must govern. 
That is the basis on which the business of the world, in the present 
day, is transacted; and the rule should be enforced, in a liberal 
spirit, with regard to the actual habits of the community.” Other 
authorities to the same effect might be cited, among which are: Mill- 
ville M. M. & F. Ins. Co. vs. Mechanics’, etc., Ass’n., 43 N. J. Law, 
652; Redstrake vs. Insurance Co., 44 N. J. Law, 294; Wood, Ins., 
§392. The learned author of the work last cited says: “It would 
be disastrous to commercial as well as other interests if a person, 
by acting through the agency of another, could shield himself from 
liability for such person’s acts ad libitum. Fortunately, no such 
rule exists; and he who intrusts authority to another, in whatever 
department of business, is bound by all that is done by his agent 
within the scope of his apparent power, and vannot screen himself 
frem the consequences thereof upon the ground that no authority 
in fact was given him to do the particular act, unless the act was 
clearly in excess of his apparent authority, or was done under such 
circumstances as put the person dealing with him upon inquiry as 
to the agent’s real authority. 

Perhaps it may be said that, while the evidence referred to tends 
to create an estoppel, the question of Spofford’s real or apparent 
agency in the premises, etc., should have been submitted to the 
jury under proper instructions. That would be so, if there was 
any conflict of testimony, but there is none. All the essential facts 
are clearly and conclusively established by uncontroverted evi- 
dence, part of which was introduced by the company itself. When 
the facts are admitted, or established beyond all controversy, as 
they are in this case, there is no necessity for submission to a jury. 
It then becomes the province of the court to declare the law 
applicable to such facts, That was done in this case; and, for 
reasons above suggested, we think there is nothing in the record 
that calls for the reversal of the judgment. Judgment affirmed. 





Marsky vs. Turner. 


SUPREME COURT OF MICHIGAN. 


MARSKEY 
vs. 
TURNER.* 


The insured executed a premium note for the first premium, but blunders had 
been made in the preparation of the application which had been cor- 
rected, and the insured desired to return the policy and cancel the note. 
The agent declined. The latter was authorized to endorse such notes 
only for collection, which he did, and deposited in the bank. The note 
was dishonored. 


Held, That if after that, if the company turned the note over to the agent, 
and charged him with it, treating him as the owner, that would be sufii- 
cient to clothe the agent with title in an action against the insured to 
recover on it. 


Held, That the delivery of the policy was a good consideration for the note, 
though it provided that a failure to pay the premium when due should 
render it void, and that the giving of a note should not be construed as 
payment. 


F. L. Eaton, for Appellant. 
Wa. E. Crane and James H. Davirr, for Appellee. 
Morsz, J. 
Plaintiff sued in assumpsit, in justice court, upon the following 
note :— 
$71.31. SAGINAW, Micu., October, 21, 1882. 
Thirty days after date I promise to pay to the order of the Michigan 
Mutual Life Insurance Company seventy-one 44, dollars, at the Citizens’ 
National Bank of Saginaw, Mich., value received, with interest after matur- 
ity at the rate of 7 per cent per annum. CHARLES TURNER. 
(On the back of the note is the following indorsement: “Mich. 
Mut. Life Ins. Co. Cartes F. Marsxey, Agt.” And below a 
second indorsement, as follows: “ Michigan Mutual Life Ins. Co. 
By H. F. Freve, Asst. Secy.”)—and recovered judgment. Upon 
appeal to the Circuit Court for the County of Saginaw, a verdict 
was first obtained for defendant. A new trial was granted and 
had, with verdict and judgment for plaintiff for amount of note and 


*Decision rendered, May 16, 1890. 
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interest. The second indorsement was made after the first trial in 
the the circuit court. 

The undisputed facts inthe case are these: June 26, 1882, the 
defendant made an application for insurance in the Michigan Mut- 
ual Life Insurance Company for a ten-year endowment policy 
upon his life for $1,000, making his wife the beneficiary in case of 
his death. This application was made at the instance of plaintiff, 
who was then the agent of the company. Upon the back of the 
blank filled out by defendant was a blank form to be filled 
out by the medical examiner. One of the conditions of this 
form was that the medical examiner should see that the ap- 
plicant should sign the medical examination by way of identi- 
fication. After defendant filled out the application, he and the 
plaintiff went to the examiner, and such examiner made an ex- 
amination of defendant; but by mistake he had folded the appli- 
cation of defendant inside of one made by one Wells, and, when he 
filled out the blank form for defendant, he wrote it upon the back 
of Wells’ application, and, not noticing the mistake, he and the de- 
fendant signed it. Before the application was sent to the com- 
pany, plaintiff discovered the mistake. He went to the medical 
examiner, and had him copy into the blank form upon Turner’s 
application the examination as written upon the Wells application, 
and sign it. Turner at this time was away in the woods, so plaint- 
iff signed his (defendant’s) name to the examination. He then for- 
warded the application to the company, stating the mistake first 
made, and how it has been rectified, The company replied by 
sending the policy to be delivered to Turner upon the payment of 
$71.31, the first year’s premium. Plaintiff did not see defendant 
again until October 18, 1882, when he informed him that he had 
his policy, and also of the mistake, and what had been done about 
it. Turner expressed some doubts about the matter, and there- 
upon plaintiff wrote to the company to return the application for 
correction, which they did. Turner then scratched out his name 
where plaintiff had signed it, signed it himself, and it was returned 
to the company with a siatement of what had been done. Turner 
also executed the note sued upon, and received his policy. Plaintiff 
indorsed the note as above, and placed it in a local bank for collec- 
tion, and notified the company of his action, which notice elicited 
no reply. Afterwards, Mr. Turner, having fears that his policy 
might not be valid, under the circumstances, offered to return 
his policy, and asked that his note be returned to him; but plaint- 
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iff refused to take the policy or to deliver the note to defendant. 

The only dispute as to the facts seems to be as to the action 
of the company in relation to this note, and the title of plaint- 
iffto it. Plaintiff claims that the premium was charged to him, 
and he was to be credited with the amount of the note when 
paid, and that he guarantied the payment of the note to the 
company. Defendant refused to pay the note, and, when plaint- 
iff came to settle up his year’s business with the company, the note 
not being collected, and past due, the company would not credit 
him with the note, but transferred it to him, as he had guarantied 
it,and that he paid in such settlement the amount of the premium to 
the company, which was the consideration of the note as between 
him and the company, and by so doing the title of the note became 
vested in him. The defendant claimed that the company repu- 
diated the whole transaction, and did not transfer the note to 
plaintiff, and treated the policy as void. The circuit judge very 
fairly submitted this dispute of fact to the jury The jury were in- 
structed that the plaintiff could recover if they found that Marskey 
was originally charged with the amount of the note, and that, 
when he sought to return it to the company, and take credit for it, 
the company insisted that he should remain charged with it, and 
that, as between the company and the assured (Turner), it should 
be regarded as paid, and that Marskey himself should be answer- 
able for it, and followed that up by turning it over to him; that 
this would be a ratification of all that the agent had done, and a 
recognition that the policy was in force; that the premium had been 
paid, and put the ownership of the note in Marskey; but if they 
found that, when the paper was dishonored, it was repudiated by. 
the company, with the intention on such company’s part, because 
of the failure of the maker to pay the paper, not to continue the 
policy in force, but to discard it, and treat the whole transaction as 
at an end, then no one would be entitled to recover on the note. The 
jury found in favor of the plaintiff's theory, and we think rightfully, 
from the testimony in the record. 

It is further objected that the note was not admissible in evi- 
dence, not being properly indorsed to plaintiff, or, if admissible, , 
that the testimony shows no title to the plaintiff in the note, by 
proper indorsement, and therefore he could not recover upon it; 
that the last indorsement by the assistant secretary was made too 
late, being after the suit was removed from justice court to the cir- 
cuit, and that he had, at best, no authority to indorse any paper 
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except checks and drafts; that Marskey, as agent for the company, 
could not endorse the note over to himself, as that would be 
against public policy. . We shall not consider the effect or the val- 
idity of the last indorsement. The first indorsement was in blank, 
and, under the circumstances, was sufficient. The judge correctly 
stated the law as follows: “ (8) It appears in the proofs that Mr. 
Marskey had authority to indorse this paper when he received it, 
for the purposes of collection and deposit, and that in the first in- 
stance he did indorse it to a Saginaw city bank for the purpose of 
collection, before it matured; and the only object of the indorse- 
ment, in the first instance, was to effect that purpose. And I 
charge you that the indorsement as made would have no further 
effect than that, unless the company subsequently enlarged it by 
its ownact. (9) But if, as I have already said, you should find 
that when the note was dishonored Marskey produced it before 
the company’s agents at Detroit, they saw the endorsement upon 
it, and knowing that it was indorsed only for the purposes of de- 
posit or collection, nevertheless turned it over to Marskey, and 
charged him with it, and determined at the time that, as between 
the company and himself, the note should be treated as paid, and 
that he should be the owner of the note, then that would be suf- 
ficient to clothe him with the title. It would be a recognition by 
. the company of the sufficiency of that indorsement to pass the title 
and possession to the paper, although in the first instance the in- 
dorsement was made restrictively.” 

It is also contended that no consideration was shown for the note 
as between the defendant and the insurance company, as the appli- 
ation and policy both provide that a failure to pay the premium 
when due shall avoid the policy, and that the giving of a note 
shall not be construed as a payment. If Turner's policy was good 
in his hands when he received it, and delivered the note to plaint- 
iff, the policy was a good consideration for the note. The provis- 
ions of the policy as to the taking of notes must be construed to- 
gether, and we think the circuit judge came to the right conclusion 
as to such construction. The testimony shows that agents were 
authorized to take notes for premiums, and were in the habit of so 
doing, with the consent and knowledge of the company. One 
clause of the policy provided that, “if the first or any subsequent 
premium on this policy shall be settled, wholly or in part, by note 
or other obligation, whether of the beneficiary, the insured, or any 
third party, such settlement shall not be deemed a payment, but 
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only an extension of the time of payment, of such premium; and if 
such note or other obligation, or any renewal thereof, shall not be 
fully paid when due, then, for any loss occurring while such note 
or other obligation remains due and unpaid, the company shall not 
be liable, but the whole amount of the premium included in such 
note or obligation shall be considered as earned, and the company 
may collect the same.” ‘Che circuit judge construed this provision 
as authorizing the taking of notes for the first as well as other pre- 
miums, and that when a note was taken, and the policy delivered, 
the policy was operative until the note became due, and, if a loss 
occured before the note became due by its terms, it could be col- 
lected of the company. When the note was dishonored, the oper- 
ation of the policy was suspended until it was paid, and a loss oc- 
curring while the note was past due and unpaid would not be 
collectible. Under this ruling, it follows that the policy in de- 
fendant’s hands was good until the note was dishonored by non- 
payment, and its delivery to defendant was a sufficient consid- 
eration to support the note as between him and the company. 

We find no errors as to the admission of testimony, or in the 
charge of the court. The judgment is therefore affirmed, with 
costs. The other justices concurred. 


SUPREME COURT OF PENNSYLVANIA. 


BRENNAN 


Us. 
FRANEY.* / 


The beneficiary of a policy on the life of her father assigned a part of her in- 
terest to her sister, and afterwards assigned the policy to F., who had no 
insurable interest. In an action by the beneficiary to recover from F. 
who had received the insurance money. 

Held, That F., after being allowed the amount of assessments paid by him and 
the sums he paid the assignees for their advancements, was not entitled 
to further credit for the interest of the sister which she claimed to have 
surrendered to the beneficiary, nor for an alleged assignment of her in- 
terest by the sister to another party who had no insurable interest. 


On the 6th of April, 1883, John Dalton, of Shenandoah, in 
Schuylkill County, became a member of “the U. B. Mutual Aid 
Society of Pennsylvania,” by taking from said corporation a policy 


* Decision rendered, May 11, 1891. 
VoL, XX.—57. 
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of insurance upon his life for $3,000, made payable upon his death 
to Mary Brennan, a daughter, and the plaintiff in this suit. After 
the policy was issued, and before the transfer to Franey, Mary 
Brennan, the beneficiary, assigned $1,000 of the same to her sister 
Annie O’Brien, who was also a daughter of the insured. The 
policy was subsequently assigned to James J. Franey, who had no 
insurable interest in the life of the insured, and it was claimed by 
Franey that one Malone, by assignment from Annie O’Brien, had 
an interest in the policy. Malone had no insurable interest in the 
life of the insured. On the death of the insured the amount of 
the policy was paid to Franey, who claims that he paid Malone his 
share. This is an action by Mary Brennan against Franey to 
recover the amount received by him. The court allowed him all 
sums paid out by him as assessments and as advances to Mary 
Brennan. He appeals, and claims the right to retain the amount 
of Annie O’Brien’s interest for her, but at the trial she disclaimed 
any interest, and testified that she had surrenderd her share in the 
policy of plaintiff. Defendant also claims the right to a credit for 
the amount paid by him to Malone. 


Joun A. Nasu, for Appellant. 
J. W. Ryon and James Ryon, for Appellee. 
McCoxium, Je 

The appellee is the beneficiary named in the policy which was 
issued on the life of her father. In that life the appeilant, to 
whom the policy was finally assigned, had no insurable interest, 
but at its expiration he received the insurance money. From it he 
was allowed to deduct the amount of the assessments he paid to 
the insurance company, and the sums he paid to the appellee and 
the intermediate assignees for their advances to maintain the 
policy. With this allowance he is uot satisfied, and he brings the 
case here on the claim that he is entitled to retain one-third of the 
balance for Annie O’Brien, and to a credit for another third of it, 
which he alleges he paid to M. D. Malone. Annie O’Brien is a 
sister of the appellee, and joined in the assignment to the appellant, 
who required that all the children of the insured should execute 
it. At one time she held an assignment from her sister of a one- 
third interest in the policy, but, being unable to pay her propor- 
tion of the assessments, she surrendered it, and now disclaims any 
interest in the policy or its proceeds. Upon the trial she testifies 
that she had told the appellant she did not claim. anything, and 
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that she “had given it to her sister long ago;” and it appeared 
from the undisputed statement of the latter that this surrender 
was prior to the assignment to him. On this branch of the case, 
therefore, the claim of the appellant is without merit, because he 
is seeking to retain for Annie O’Brien money which she admits, 
and the uncontradicted testimony shows, legally and equitably 
belongs to the appellee. If he had paid this money to the appellee 
on the assurance of Annie O’Brien that she had no interest in or 
claim upon it, she would be estopped from subsequently demand- 
ing it from him; and her sworn statement in aid of her sister’s suit 
for it will afford him the same protection. The act of March 14, 
1873 (P. L. 46), enables the assignee of a poticy of life insurance 
to maintain an action thereon in his own name against the com- 
pany for the recovery of the insurance money, but it is inapplica- 
ple to the facts, and can have no influence in the determination of 
this case. Itis not necessary to consider the effect of this act on 
the rule in Armstrong vs. City of Lancaster (5 Watts, 68), or to de- 
cide whether the appellee could recover the interest which Annie 
O’Brien once held in the policy, if the same had not been surren- 
dered to her. It is enough for the present to say that upon the 
undisputed evidence the appellee has a clear legal right to that 
interest, and that the appellant is as effectually protected by the 
disclaimer of Annie O’Brien in aid of her sister’s recovery as if he 
held her receipt for the money on her formal release from any lia- 
bility to her arising from the transaction. On this point there was 
nothing for the jury. The defense was build on the claim that she 
was entitled to one-third of the balance in the hands of the appel- 
lant, and her own testimony was a complete and conclusive answer 
toit. The appellant cannot retain the money on the plea that she 
owns it, when she admits she has no claim upon it, and that it 
belongs to the appellee. The learned judge correctly ruled that 
the appellant's transaction with Malone furnished no ground of 
defense beyond the advances already mentioned. If they were 
jointly interested in the speculation it was by virtue of their agree- 
ment, to which neither Mary Brennan nor Annie O’Brien was a 
party. Malone, by his own confession, appeared to them as the 
agent of Franey in the purchase of the policy. The claim of the 
appellee is not impaired by any division between Malone and 
Franey of the supposed profits of the enterprise. They cannot 
adjust their accounts at her expense. Judgment affirmed. 
Mitchell, J., dissents. 
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SUPREME JUDICIAL COURT OF MAINE. 


vs. 
PHCENIX INS. CO.* 


To avoid a policy of fire insurance stipulating that, whenever the buildings 
insured shall become‘vacant, the insurance thereon shall cease, it must 
be shown that not only have the buildings become vacant in violation of 
the terms of the policy, but that the risk was thereby increased. Rev. 
St., c. 49, § 20. 

It is common knowledge, of which courts take judicial notice, that vacant 
buildings, as a class, are more exposed to damage from fire than they 
would be if occupied. The testimony of witnesses, therefore, tending 
only to establish such fact already known, is unnecessary and inadmissible. 


When the vacancy of buildings insured is shown, a presumption arises of an 
increased hazard from fire, but the peculiar condition, construction, and 
surroundings may rebut such presumption, and even show that such 
hazard is decreased. 

Under the statute the burden is upon the insurance company to show an in- 
crease of risk ; and when the vacancy is shown, it has such presumption 
in its favor that, if not rebutted, is sufficient to prove the fact; but, when 
other facts appear, it is for the jury to say whether the presumption shall 
still prevail, or whether it has been rebutted, and whether, on the whole 
evidence, the risk is shown to have been increased. 

When the building destroyed had been left vacant for nearly a year, and the 
defendant company seems to have had neither the presumption of in- 
creased hazard accorded it at the trial, nor to have been permitted to 
show it, held, that it was entitled to one or the other, and that a new trial 
should be ordered. 


Exceptions from Supreme Judicial Court, Androscoggin County 

This was an action of assumpsit on a policy of fire insurance. 
Plea, general issue, with a brief statement that the policy had been 
rendered void because of the premises becoming vacant and unoc- 
cupied, and so remaining until the time of the fire, a space of about 
ten months, without the written consent of the company indorsed 
on the policy; and that by the vacancy and non-occupancy the risk 
on the premises was materially increased. The verdict was for the 
plaintiff. 


rp 
* Decision rendered, April 6, 1891. Syllabus Official. 
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In the course of the trial, witnesses were called by the defendant 
_ to show that non-occupancy increases the hazard; and they were 
asked whether or not it is the usage of insurance companies, gener- 
ally, to charge extra premiums on houses intended or known to be 
unoccupied. 

The defendant also offered to prove by its witnesses that the 
usage and custom of the insurance business is,—First, not to in- 
sure at all vacant farm buildings, except for a temporary vacancy; 
and, second, if they insure at all, an extra premium is charged; 
and they were asked what is the usage or custom of insurance com- 
panies, generally, as to insuring at all unoccupied farm dwellings 
or buildings, for any period beyond a temporary vacancy, such as 
thirty or sixty days. The court, upon objection, excluded the ques- 
tions and testimony offered. The defendant excepted to the rul- 
ings of the court, and the exclusion of the testimony thus offered. 
The testimony on the motion is omitted. 


A. R. Savace and H. W. Oaszs, for Plaintiff. 

Baker, Baker & Cornisu, for Defendant. 

HaskKELL, J. 

The removal of tenants from the farm buildings insured and 
burned did not avoid the policy, unless the risk was thereby in- 
creased (Rev. St., c. 49, § 20); and the increase of risk is a fact for 
the jury, and must be shown, in order to work a forfeiture of the 
policy (Lancy vs. Insurance Co., 82 Me., 492, 20 Alt. Rep., 79; Luce 
vs. Insurance Co., 105 Mass., 297). 

That vacant buildings are more exposed to danger from fire than 
they would be if occupied is a fact of common knowledge, to prove 
which, therefore, the opinions of witnesses are incompetent and 
unnecessary: Mulry vs. Insurance Co., 5 Gray, 541; Lymann vs. 
Insurance Co., 14 Allen, 329; Luce vs. Insurance Co., supra; Joyce 
* vs. Insurance Co., 45 Me., 168; Cannell vs. Insurance Co., 59 Me., 
582; Thayer vs. Insurance Co., 70 Me., 531. 

When the building insured is shown to be vacant, the risk of fire 
is presumed to be increased; but this presumption is not conclu- 
sive, for the peculiar condition, construction, and surroundings of 
the building may be such that the presumption will be completely 
destroyed, and show that the risk is not increased, or even that it 
is decreased. 

Under the statute, the burden is upon the defendant to show an 
increase of risk. When the vacancy is shown, it has the presumption 
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of increase in its favor, and, unless rebutted, is sufficient to 
prove the fact; but, when all the facts that picture the particular 
building appear, the jury must say whether the presumption shall 
still prevail, or whether it is rebutted, and whether, on the whole 
evidence, the risk is shown to have been increased. This view is 
subsiantially illustrated by the judgment of this court in dealing 
with the facts in Lancy vs. Insurance Co., 82 Me., 492. 

The evidence offered and excluded tended simply to prove that. 
vacant buildings, as a rule, are more exposed to loss by fire than if 
occupied, inasmuch as the cost of their insurance is universally 
fixed at higher rates of premium. If the court failed to tuke judi- 
cial notice of the fact that the evidence tended to prove, its exclu- 
sion might have been error, for the reasons stated in Luce vs. In- 
surance Co., supra; but, when the fact is known and recognized as 
within the common knowledge of all well-informed persons, it is 
useless to waste the time of a trial in proving it 

The buildings destroyed in this case had been left vacant for 
nearly a year. Upon the trial the defendant should have been al- 
lowed either to count the presumption from vacancy in its favor, or 
to show facts tending to proveit. We fear the trial did not proceed 
upon that theory, and therefore are of opinion that a new trial 
should be ordered. Motion sustained. 

Peters, C. J., and Walton, Virgin, Libbey, and Whitehouse, 
J. J., concur. 


SUPREME COURT OF PENNSYLVANIA. 


STARCK 
vs, 
UNION CENTRAL LIFE INS. CO*. 


A statute of Ohio provides that all companies after receiving three annual 
premiums are estopped from defending upon any other — than fraud, 
against any claim arising on such policy, by reason of any errors, OmIs- 
sions, or misstatements of insured in the application, except as to age. 


* Decision rendered, March 31, 1891. 
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Held, That the statute did not estop the company from setting up suicide as 
a defense under a policy clause rendering it void in case of suicide. 





Cuas. F. Watter, for Appellant. 
H. J. Streetz, for Appellee. 


Srerrett, J. 

In his statement, plaintiff claimed $2,000, the full face value of 
the policy. The company, in its affidavit of defense, averred that 
the insured, by reason of his having committed suicide on July 
27, 1889, violated the eighth condition of his policy, and thereby 
rendered the same null and void except as to the sum of $74.52, 
the “ reserve value” of the policy, which is protected by the ninth 
condition thereof. The eighth condition, above referred to, pro- 
vides “that,in case the insured shall die by his own hand, whether 
sane or insane, * * * this policy shall become null and void.” 
The plaintiff, having elected to take judgment for the reserve value 
admitted to be due, and proceed for the residue, entered a rule for 
judgment for want of a sufficient affidavit of defense. The rule 
was afterwards made absolute, and judgment entered accordingly. 
From that judgment this appeal was taken, and the only ques- 
tion for our consideration is whether the court below erred in 
construing the thirteenth condition of the policy, and holding that 
the company was estopped by its provisions from insisting on the 
bar of the eighth condition, above quoted. The thirteenth condi- | 
tion is as follows: ‘Whether the insured resides in Ohio or else- { 
where, this policy is issued subject to the following named section 
of the Ohio Revised Statutes :— 


Section 3626. All companies, after having received three annual premiums 
on any policy issued on the life of any person in this state, are estopped from 
defending upon any other ground than fraud against any claim arising upon 
such policy by reason of any errors, omissions, or misstatements of the 
assured in any application made by such assured on which the policy was 
issued, except as to age. 





It was conceded that the three annual premiums were paid by 
plaintiff's intestate, and, if the learned president of the common 
pleas was right in his construction of the thirteenth condition, the 
company was estopped from enforcing the bar of the eighth condi- 
tion of the policy in this case; but we are of opinion that he was 
mistaken as to the scope and effect of the thirteenth condition. 
In our opinion, it has no effect whatever on the eighth condition. 
The condition in question is not as clearly expressed as it might 
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have been, and its meaning is further obscured by the omission of 
a comma after the words “such policy.” Formerly, it was unusual 
to punctuate legislative acts and deeds, but in construing them the 
courts always read them with such stops as gave effect to the 
whole: 41.R.,65. It is well settled that neither punctuation nor 
the absence of points is to be seriously regarded in the construc- 
tion of statutes. It was intended by the condition under consid- 
eration that the company, after having received three annual pre- 
miums, should be estopped from defending, etc., on the ground 
that errors, omissions, or misstatements were made by the assured 
in the application on which the policy was issued, unless such 
errors, Omissions, or misstatements were of such a character as to 
amount to actual fraud, excepting, however, misstatements as to age, 
whether fraudulently made or not. In other words, the thirteenth 
condition relates solely to defenses based on errors, omissions, or 
misstatements in the application, and, with the exception of errors 
or misstatements as to age, it debars the company from defending 
on either ground in case the error, omission, or misstatement was 
inadvertently or innocently made; but it does not prohibit the 
company from defending on the ground that the errors, omissions, 


or misstatements were fraudulently made, or on the ground that 
error or misstatement as to age was actually made, whether fraudu- 
lently or not. We- find nothing in any of the provisions of the 
policy that was intended to estop the company, in any case of 
suicide, from setting up the bar of the eighth condition, except to 
the extent of the “reserve value” of the policy, to which reference 
has already been made. Judgment reversed. 





1891.] Murray vs. Home Benefit Life Ass’n. 


SUPREME COURT OF CALIFORNIA. 


MURRAY 
US. 
HOME BENEFIT LIFE ASS’N.* 


The policy stipulated for the payment of an assessment every two months, 
and, in case of default for thirty days after notice,it should be void. On 
or about the 1st of September, when assessments due on the Ist of June 
and of August were still unpaid, the company wrote requesting payment. 
It also wrote another letter notifying him that an assessment would be 
due on October 1st. The insured tendered the amount of the June and 
August assessments on September 26th, which was refused and due on the 
Sept. 30th. 


Held, That the forfeiture of the contract was waived by the notice of the 
October assessment given with knowledge of the facts. 


L. T. Henestier and J. Arva Wart, for Appellant. 
Van Ness & Rocue, for Respondent. 
De Haven, J. 

The plaintiff is the beneficiary named in an insurance policy 
upon the life of one Lemuel T. Murray, the policy being a certi- 
ficate of membership, issued by defendant to said Murray, upon 
accepting him as a member of said Home Benefit Life Association. 
By the terms of the certificate, the holder was to pay to the de- 
fendant six assessments per annum, at stated times and in stated 
amounts, and it was also provided that no claim was to be made 
thereunder “should the member neglect or omit to pay the last 
assessment that may have been levied on the certificate within 
thirty days from the date of the notice thereof.” Upon September 1, 
1886, the assessments which had fallen due on June Ist and Au- 
gust 1st of that year were still unpaid, and the defendant on that 
day addressed a note to said Murray, calling his attention thereto, 
with a request that he remit the amount due. At or about the 
same day it also addressed to him this letter:— 


According to the conditions of your certificate of membership No. 8,361, 
an assessment amounting to $29.40 will be due and payable at this office on 


— 


* Decision rendered, Aug. 5, 1891. 
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the 1st of October, 1886. Remittances should always be made payable to 
Home Benefit Life Association, San Francisco, Cal. Return this notice with 
remittance. 


On September 22, 1886, the said Murray, unable from sickness to 
make the payment in person, sent to the defendant the amount 
due on assessments for June and August of that year, which the de- 
fendant declined to receive,its president saying that he could 
not, under the circumstances, “ but would be only too happy to do 
so” when Murray should come and tender it himself. Murray 
died on September 30, 1886. The plaintiff was nonsuited, and the 
only question before us is whether, upon the foregoing facts, the 
certificate or policy was in force at the date of Murray’s death. 

There can be no doubt that the failure of the deceased to pay the 
assessments of June and August within thirty days after notice 
thereof, released the defendant from all further liability upon the 
certificate held by him, if the defendant company had so elected; 
but conditions like that before quoted from this certificate, which 
in effect provide for a forfeiture of all rights thereunder unless 
payment of assessments is made within the time specified, may 
always be waived by the party for whose benefit they are in- 
serted in the contract, and the rule is firmly established in this 
class of cases that if the insurance company, after knowledge of 
any default for which it might terminate the contract, enters into 
negotiations or transactions with the assured which recognize the 
continued validity of the policy, and treat it as still in force, the 
right to claim a forfeiture for such previous default is waived: 
Viele vs. Insurance Co., 26 Iowa, 9; Insurance Co. vs. Young, 86 
Ala., 424; Titus vs. Insurance Co., 81 N. Y., 419. Imposing or col- 
lecting an assessment by a mutual insurance company, after the 
company has knowledge of facts entitling it to consider the policy 
no longer binding upon it, without its assent, is upon this principle 
held to be a waiver of the right to claim the forfeiture, which other- 
wise it might have insisted upon. The cases are numerous which 
hold that the acceptance of a premium, after the time when it 
should have been paid, is a waiver of the forfeiture which might 
have been enforced because it was not paid when due, and pre- 
cisely the same effect is given to an agreement to accept, at a fut- 
ure time, such overdue premium, and a tender in pursuance of 
such agreement. In speaking of acts showing an election to 
continue the existence of the policy of insurance and to waive a 
forfeiture incurred, the Supreme Court of the United States im 
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the case of Insurance Co. vs. Norton (96 U.S. 234), say: “It is 
conceded that the acceptance of payment has this effect; and we 
do not see why an agreement to accept and to a tender of payment 
according to the agreement should not have the same effect. Both 
are facts equally demonstrative of the election of the company to 
waive the forfeiture of the policy.” The respondent, while not dis- 
puting the general rule that a forfeiture may be waived at the 
option of the person entitled to enforce it, insists that the letters of 
the defendant, above referred to, show only an offer by it to waive 
the previous default in the payment of the June and August assess- 
ments, upon condition that such past-due assessments were im- 
mediately paid, and while the insured continued in the same state 
of health. There are no such conditions expressed in these letters, 
and we do not think any such arise therefrom by legal implication. 
The first, calling attention to the assessments already due, and 
requesting payment, specified no time within which such requested 
payment was to be made. A tender, therefore, within a reasonable 
time, would have been sufficient to satisfy the requirements of this 
letter; and it cannot be said, as a matter of law, that the tender 
made was not within such time. But the letter notifying the in- 
sured that an assessment would be due and payable on October 
Ist, and in substance requesting payment, of itself constituted a 
waiver of the previous default, and must be construed as an uncon- 
ditional offer to accept payment of that assessment on or before 
the date named. It was, in effect, an assertion that the certificate 
was still in force, and, notwithstanding previous defaults known to 
the defendant, would remain in force until the date therein named 
for such payment. As already stated, this notice was sent after 
full knowledge by defendant of the non-payment of the previous 
assessments; and if it was the intention to make the acceptance of 
the amount to become due on this assessment conditional upon the 
payment of such prior assessments, immediately upon the receipt 
of the other letter, it should have so stated ; but, not having done 
so, we think the legal effect of this letter was to waive the previous 
' forfeiture, and continue the certificate in force until October 1st ; 
and this being so, the insured had the right at any time after re- 
ceiving it, and before October 1st, to make payment of all assess- 
ments accruing prior thereto, and necessary to be made in order to 
give the certificate continued existence. 
Forfeitures are not favored, and it necessarily follows, from the 
tule that a forfeiture will not be enforced unless specifically and 
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definitely provided for in the contract, that a waiver thereof will be 
treated as unconditional unless it clearly appears that it was other- 
wise understood by the parties. The Supreme Court of the United 
States in Insurance Co. vs. Norton, supra, say : “It is true, we held 
in Statham’s Case (93 U. S., 24), that in life insurance time of pay- 
ment is material, and cannot be extended by the courts against the 
assent of the company. But where such assent is given, the courts 
should be liberal in construing the transaction in favor of avoiding 
the forfeiture.” And there is nothing unjust in this rule, as the 
party entitled to claim a forfeiture need not waive it, but may stand 
upon his contract as written, or, if he desires to waive bis strict 
right only upon condition, the condition can be specified so as to 
leave no doubt of the real intention. In giving further time for 
the payment of the assessments of June and August, by its letter 
of September Ist, the defendant could, if it had so desired, pre- 
vented all controversy by fixing the time within which they must 
be paid, or by requiring immediate payment, as was done by the 
insurance company in Servoss vs. Society (67 Iowa, 86), a case cited 
and relied upon by respondent. The fact that no tender of pay- 
ment was made by the insured until his last illness was upon him, 
and near his death, we do not regard as material. If the certificate 
was then in force, and we hold that it was, he had a right to pay 
what was then due. It was not made a condition of defendant’s 
offer to receive said assessments that he must be in good health at 
the time of payment. As the case must be remanded for a new 
trial, it is proper to add that the questions asked on the cross- 
examination of the plaintiff, relating to the policy held by the 
deceased in another company, and the payment of premiums there- 
in, are not relevant to any issue in this case. Judgment and order 
reversed. Weconcur: Sharpstein, J. ; McFarland, J. 











Chartrand et al. vs. Brace. 


SUPREME COURT OF COLORADO. 


CHARTRAND er at. 
US. 
BRACE.* 


The society known as the “‘ Ancient Order of United Workmen,” so far as it 
is engaged in the business of life insurance, must be treated in law as a 
mutual life insurance company. 


The certificate of insurance is to be regarded asa written contract, and, so 
far as it goes, itis the measure of the rights of all parties. 


It is the policy of the law to favor vested, rather than contingent, estates. 


A policy of life insurance is in the nature of a testament, and, although not 
a testament, in'construing it the courts will so far as possible treat it 
as a will. 


Under a certificate providing that upon the death of a member the insurance 
shall be paid to his wife, and in case of her death to his children, the 
right to the fund vests in the surviving wife immediately upon the death 
of the husband, and upon her death the fund passes to the administrators 
as a part of her estate. 


It appears from the record in this case that in September, 1886, 
the Ancient Order of United Workmen, a secret society organized 
and established for the purpose, among other things, of insuring 
the lives of its members, issued to one Sterling D. Rouse, a mem- 
ber of the order, a certificate of insurance in the following words 
and figures, omitting the formal parts, to wit: “This certificate, is- 
sued by the authority of the Supreme Lodge of the Ancient Order 
of United Workmen, witnesseth, that Brother Sterling D. Rouse, a 
master workman degree member of Centennial State Lodge, No. 8 
of said order, located at Boulder, in the state of Colorado, is en- 
titled to all the rights and privileges of membership in the Ancient 
Order of United Workmen, and to participation in the beneficiary 
fund of the order to the amount of two thousand dollars, which 
sum shall at his death be paid to his wife, Ella A. Rouse, end, in 
case of her death, to Mary E., Clara D., and Anna L. Rouse, chil- 
dren. This certificate is issued upon the express condition that 


Ne ee ee ee ke ee tee aes. eee eee 
* Decision rendered, February 13, 1891. Syllabus by the Court. 
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said Sterling D. Rouse shall in every particular, while a member of 
said order, comply with all the laws, rules, and requirements 
thereof.” On December 30, 1886, said Sterling D. Rouse died, 
leaving his said wife and children him surviving. In less than one 
month thereafter, January 28, 1887, and before any portion of the 
insurance money had been paid to the wife, she also died. Appel- 
lee, Brace, having been appointed administrator of said Ella A. 
Rouse, commenced this suit in the county court against the Order 
of United Workmen, to recover the insurance, as part of said Ella’s 
estate. The children named in the certificate also claimed the 
benefit of the insurance. The defendant appeared, and requested 
to be permitted to deposit said sum of $2,000, “subject to the or- 
der of the court, according to the very right of the case;” and it 
was accordingly so ordered, and the defendant was dismissed as a 
party. Mary E. Chartrand, formerly Mary E. Rouse, Clara D. 
Rouse, and Anna L. Rouse, minors (said last two appearing by 
John H. Nicholson, their guardian), were substituted as parties to 
the action in place of defendant, for the purpose of enabling them 
to assert in this action their claim to the insurance money. Judg- 
ment having been rendered in the county court, the action was ap- 
pealed to the district court, where an amended answer was filed in 
behalf of said children and their guardian, claiming the insurance 
money. The amended answer shows, inter alia, that the children 
named in the certificate of insurance are the children of said Ster- 
ling D. Rouse by his first wife, who died many years before; that 
they were his only children, and with his said wife, Ella, were the 
only members of his family dependent upon him for support; that 
his said wife, Ella, was, and had been for years, an invalid, and left 
no surviving children. The amended answer further shows: “That 
said Grand Lodge of the A. O. U. W. is a voluntary beneficiary as- 
sociation, not incorporated; that its constitution and laws in force 
at the time said Sterling D. Rouse became a member, and when he 
died, provided, among other things, that the beneficiary or bene- 
ficiaries named in the certificates issued to members should be con- 
fined to one or more of the family of the members, or some person 
or persons related to him by blood, or who shall be dependent 
upon him; that the amount of the beneficiary certificate upon the 
death of its members shall be collected by assessments upon its 
members, the assessment to be made upon the first day of the next 
month after receiving notice from the recorder of the lodge of 
which the deceased was a member, and payment by the members 
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is voluntary, and cannot be enforced, except by suspension of the 
members; that notice of the death of said Sterling D. Rouse was 
received by the grand recorder of the said Grand Codge of the A, 
0. U. W., January 11, 1887; that the assessment to pay the bene- 
ficiaries named in his certificate was not in fact made until and on 
March 1, 1887, and the money to pay the same was not collected 
and in the treasury of said grand lodge, and proper officers ready 
to draw warrant and pay the same, until the 27th day of March, 
1887.” Upon motion of the administrator, the district court ren- 
dered a judgment upon the pleadings in his favor, from which 
judgment this appeal is taken. 


Cuas. M. Campsetyt and James M. Norra, fur Appellants. 
O. F. A. Green, for Appellee. 


Hayr, J. (after stating the facts as above). 

The amended answer admits, by failing to deny, the facts as 
stated in the complaint, and, for the purposes of this appeal, the 
new matter set up in this answer must also be taken as true. Upon 
these facts, the position of appellee is that upon the death of the 
insured the right to the fund vested absolutely in the wife, Ella A. 
Rouse, and that upon her death the right to the uncollected fund 
passed as part of her estate to her administrator, to be by him 
disposed of as other assets of the estate. The contention of 
appellant is that, as the fund had not been paid over or collected 
at the time of the death of the wife, the right thereto became vested 
in the children, under the terms of the policy. The certificate is, 
in legal contemplation, a policy of life insurance, and to be con- 
strued as such. That the amount can only be collected by assess- 
ment upon members of the association, after due notice of death, 
and the payment of such assessment is purely voluntary, can make 
no difference. The association, so far as it is engaged in the busi- 
ness of life insurance, must be treated in law as a mutuai life in- 
surance company. The certificate is to be regarded as a written 
contract, and, so far as it goes, it is the measure of the rights of all 
parties: Bolton vs. Bolton, 73 Me., 299; Com. vs. Wetherbee, 105 
Mass., 149; State vs. Association, 18 Neb., 281; Wiggin vs. Knights 
of Pythias, 31 Fed. Rep., 122; Knights of Honor vs. Nairn, 60 Mich., 
44; Insurance Co. vs. Horner, 14 Colo., 391. 

Turning to the policy executed in this case, we find the disposing 
clause to be couched in the following language: “Which sum 


’ 





912 Report of Decisions. [ Oct., 


shall, at his death, be paid to his wife, Ella A. Rouse, and, in case 
of her death, to Mary E., Clara D., and Anna L. Rouse, children.” 
_ It would be difficult to find language to more clearly and defi- 
nitely fix the time at which the right to this money vested in Ella 
A. Rouse than the words “at his death.” It is claimed, however, 
that the words following, “in case of her death, to Mary E., Clara 
D., and Anna L. Rouse, children,” qualify the words immediately 
preceding, and that, when construed together, they give to the chil- 
dren a right to the fund so long as the same is capable of practical 
identification and control, and has not been otherwise appropriated 
by the wife, although the wife in fact survives the husband. But 
the plain intent of the language of the policy is against such con- 
struction. The words, “ which sum shall at his death,” fix the time 
at which the right to the fund is to be determined, and the words 
following provide for the payment to the children in case the wife 
shall not be living at that time. The children were only to receive 
the money upon the happening of certain contingencies. The risk 
taken by the association was upon the life of the assured. By his 
death the policy became fixed, and the right to the fund vested. 
The wife having survived the husband, her right became absolute 
by the express terms of the policy. This construction finds sup- 
port not alone in the language of the contract, but is also in ac- 
cordance with the settled policy of the law, which is to favor vested, 
rather than contingent, estates; the first, rather than the sccond, 
taker: King vs. Trick (Pa.); Smith’s Appeal, 23 Pa. St., 9; Wom- 
rath vs. McCormick, 51 Pa. St., 504; Felton vs. Sawyer, 41 N. H., 
202; 2 Rekf. Wills, *253; Association vs. Montgomery, 70 Mich.,587. 

A policy of life insurance is in the nature of a testament, and, 
although not a testament, in construing it the courts will so far as 
possible treat it as a will: Bolton vs. Bolton, supra. In King vs. 
Trick, supra, an absolute devise was made by a father to his son, 
followed by a proviso to the effect that, in case tae devisee should 
die without children, grandchildren, or wife, living, the estate 
should go over. The words“ die without children,” etc., were held 
to refer to the death of the son in the life-time of the testator, and 
the son, having survived the testator, was declared the owner of 
the fee. The case of Association vs. Montgomery, supra, is in some 
respects quite analogous to the case at bar. It was provided by 
the certificate issued in that case that the insurance should be paid 
to the son and daughter of the insured equally, if living, and, if 
no living, to his heirs; in case of the death of either the son or 





1891.] Chartrand et al. vs. Brace. 913 


daughter, the full amount was to be paid to the survivor; and the 
court held the provision as to survivorship related to the time of 
the death of the donor. And it appearing that both beneficiaries 
were living at that time, although one had died before the pay- 
ment of the benefit, his executor was entitled to the share, and not 
the survivor. In the course of the opinion the court said: “The 
scheme of the corporation is to raise a fund which shall pass to 
designated beneficiaries at the death of a member. The right, 
which before was inchoate and contingent, becomes upon the death 
of the member fixed and certain in the beneficiary. * * * The 
time of payment provided for, namely, ninety days after the death 
of the member, has no reference to who shall take as survivor.” So, 
in the case at bar, we are of the opinion that, by the express terms 
of the policy, the right to the fund became vested in Ella A. Rouse 
upon the death of her husband. Consequently, upon her death, the 
fund should pass to the administrator as a part of her estate. 
There is nothing in the constitution or by-laws of the association, 
as pleaded, to change this result. Whatever rights, if any, may 
have been reserved to the society by these instruments, have been 
waived by it, and the fund deposited subject to the order of the 
court. While we feel that our conclusion as to the party entitled 
to the fund must necessarily follow as a matter of law, in answer to 
the argument of counsel based upon the duty of the deceased father 
to provide for his children, it may be said that it was equally his 
duty to provide for his invalid wife. She was the person having the 
strongest claim upon his estate and bounty. If the construction 
contended for by counsel be adopted, the wife could not use the 
fund, no matter to what extremity she may have been driven in the 
final sickness intervening between the death of her natural and 
legal protector and her own death. She could not, by anticipating 
the payment of the legacy, surround herself with the things that 
might have been absolutely necessary to sustain her life from day 
to day. In addition to this, it would place the beneficiary prima- 
rily entitled to the fund to a great extent within the power of the 
insurer. For instance, by withholding payment, the beneficiary 
would be compelled to bring suit for the money, the ultimate de- 
cision of which might be delayed for years; and if, during the time, 
the wife should die, others would receive the reward of her endeay- 
ors without sharing the expense. Under such circumstances, it 
is easily to be seen that the insurance corporation or association 


could compel the wife in many instances to accept less than the 
Vor. XX.—58. 
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face of the policy, rather than institute a suit, no matter how clear 
her right of recovery might be. We think the judgment of the 
district court is right, and it is accordingly affirmed. 


Exuiorr, J. (dissenting.) 

I cannot concur in the foregoing opinion. In the original in- 
vestigation of this case the various questions involved in the record 
were carefully considered. By the argument nothing essentially 
new has been presented. HenceI now feel constrained to refile the 
former unanimous opinion of this court as an expression of the 
reasons for my present dissent. The part relating to the construc- 
tion of the certificate was as follows: ‘ While the certificate is to 
be construed as a contract, nevertheless, it being in the nature of 
a policy of insurance,—a post mortem provision for the benefit of 
those dependent upon the assured for support,—it is, like the pro- 
visions of a will, to be liberally construed in favor of those who 
may naturally be presumed to have been the objects of their father’s 
bounty. In order to correctly understand and give effect to the 
contract over which this controversy has arisen, certain rules for 
the interpretation and construction of written instruments will be 
noticed. Primarily to be considered is the intention of the hus- 
band and father in effecting the insurance, and this is to be ascer- 
tained from the language of the certificate itself, construing its 
words according to their common and reasonable signification, so 
as to give effect to the entire instrument as far as practicable; sec- 
ondly, the language of the instrument is to be construed in the 
light of extrinsic circumstances attending its execution, consider- 
ing the situation and relations in life of the several partiss therein 
mentioned, and the objects and interests to be thereby secured. 
We are not unmindful of the rule which excludes the proof of 
contemporaneous oral language to vary the terms of valid written 
instruments: 2 Bl. Comm., pp. 379-381; 1 Redf. Wills, pp. 421, 
663; 1 Greenl. Ev., §§ 275-277; Mining Co. vs. Tierney, 5 Colo., 582; 
Ballou vs. Gile, 50 Wis., 614; Clarke vs. Boorman, 18 Wall., 502, 
503; McDermott vs.- Association, 24 Mo. App., 73; Walker vs. 
Douglas, 70 Ill., 445; Society vs. Fietsam, 97 IIl., 474. What then, 
was the intent of the assured in causing to be inserted in the cer- 
tificate of insurance the provision that the money should, ‘ at his 
death be paid to his wife, Ella A. Rouse, and, in case of her death, 
to Mary E., Clara D., and Anna L. Rouse, children?’ Itis cleimed 
by counsel for the administrator that by the terms of the certifi- 
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cate the right to the insurance money vested in Ella A. Rouse im- 
mediately upon the death of her husband. This claim is based 
upon the words of the certificate that the money shall ‘at his 
death be paid to his wife, Ella.’ But these are not the only words 
of the instrument relating to that subject. It also contains the 
words, ‘case of her death;’ that is, it is further provided that in 
case of the death of the wife, Ella, the money shall be paid to 
Mary, Clara, and Anna, children of the assured. In argument, 
however, counsel have sought to maintain the administrator’s claim 
by construing the certificate—First, as though the children were 
not named therein as beneficiaries; and, second, as though they 
were only entitled to the insurance in case the wife should dis 
before the death of the assured. The argument is not well founded. 
It violates an elementary rule for the construction of contracts, in 
that it does not give effect to the whole language of the instru- 
ment. In the first instance it omits, and in the second adds, im- 
portant words. The effect. of the addition, as well as the omis- 
sion, is to defeat the clearly expressed intention of the assured. 
It is true the certificate was framed so that the wife’s right vested 
immediately upon her husband’s death, but such right was not in- 
defeasible. On the contrary, it was subject to be divested by her own 
death. The certificate expressly provides that, in case of the wife’s 
death, the insurance shall be paid to the children; and thus provision 
was made for the vesting of the children’s rights just as surely as 
for the vesting of her own. This last provision isin no way limited 
or qualified as to the time of her death; it is direct and unequivocal 
to the effect that, in case of the wife’s death, either before or after 
the death of the assured, the money shall be paid to the children 
named in the certificate. The intention is clear that, in the event 
of the wife’s death at any time while the insurance money should 
be unpaid, so as to be capable of practical identification and con- 
trol, it should be paid to the children; thus giving them the greatest 
advantage that could arise from such a contingency, so long as the 
fund should not be otherwise appropriated by the wife. Thus ef- 
fect is given to the entire certificate without doing violence to its 
obvious meaning or to any of its words; and thus a construction is 
reached in accordance with well-settled legal rules, as well as in 
harmony with the dictates of reason and humanity. The adjudi- 
cated cases cited in- behalf of the administrator’s claim do not 
necessarily militate against the foregoing construction. In the case 
of Richmond vs. Johnson (28 Minn., 447), the wife only was named 
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as the beneficiary in the certificate. In the case of Insurance Co. 
vs Burroughs (34 Conn., 305), the policy was made payable to the 
children only in case the wife should die before her husband’s death 
should occur; and in Chapin vs. Fellowes (36 Conn., 132), the policy 
contained a similar provision. In each of the Connecticut cases 
the wife died before the husband. In the former case the wife had 
made an absolute assignment of her interest in the policy for a 
valuable consideration, but the children nevertheless were allowed 
to recover against the claim of the assignee. In the latter case the 
children were protected against the claims of the creditors of the 
husband. Thus it appears how jealously the rights of beneficiaries 
of such insurance, even in the second degree, are guarded by the 
courts. Our attention has not been called to any case where the 
provisions of the policy or certificate of insurance were identical, 
or so nearly analogous to the one under consideration as to affect 
our conclusion. It is always safer to be guided by legal principles, 
founded on justice and equity, than to attempt to follow case prec- 
edents based on facts or circumstances not strictly analogous or 
controlling. Inthis connection we quote the language of an emi- 
nent author upon the construction of instruments of this character : 
‘Precedents ought never to be allowed an arbitrary and unbend- 
ing control of any case not precisely analogous; we might say, not 
strictly identical. And while all analogies, however remote, must 
be, and should be, allowed to have their just and proper weight, 
and the more weight in proportion to the nearness of 
the analogy, in determining future cases, we ought never 
to forget that. mere analogies never rise above the char- 
acter of assistants. We should not, therefore, allow  our- 
selves to become slaves to them.’ Again, after adverting to the 
fact that the English courts follow precedents in matters of this 
kind more strictly than do the American tribunals, the same 
author adds: ‘But, at the same time, when cases occur, as will 
always be the fact in regard to the largest proportion, which have 
to be determined upon their peculiar circumstances, the English 
courts manifest no reluctance to grapple with the difficulties which 
present themselves, however formidable or embarrassing, and to 
place all cases upon their proper basis of truth and justice, without 
regard to the entire want of precedent to maintain them. * * * 
And the same tendency is observable in decisions of the American 
courts.’ 1 Redf. Wills, p. 423. Reading the certificate in the light 
of the extrinsic circumstances as shown by the amended answer 
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and considering the condition of the assured and of the different 
members of his family, and the relations they sustained to each 
other at the time of effecting the insurance, no one can doubt for 
a moment that it was the father’s intention that the insurance 
money should be paid to his infant daughters in case his invalid 
wife should die either before his own death should occur, or before 
the money should be paid to her. These children were his legit- 
imate heirs, dependent upon him for support, and, next after his 
wife, the natural objects of his bounty. They were not the children 
of his wife, Ella, and could not inherit from her; hence we perceive 
his prudent foresight, as well as fatherly care, in causing their 
names to be inserted as beneficiaries in the certificate, contingent 
upon his wife’s expected death. If anything further were needed 
to strengthen the construction we have given this instrument, the 
objects, purposes, rules and regulations of the benevolent order 
from which this certificate of insurance emanated might be con- 
sidered. But it is scarcely necessary to invoke cumulative authority 
to confirm the view that it was the father’s intention, in case of his 
wife’s death, that the insurance money should go to his doubly 
orphaned minor children, instead of the administrator of the de- 
ceased wife, either for the payment of her debts, or for the benefit 
of her heirs, who were to him as strangers, having no special ciaim 
upon his fortune, his benevolence, or the fruits of his labor.” 
Henry vs. Thomas, 118 Ind., 27. 

In the opmion on the rehearing, the majority of the court place 
great reliance upon the case of Association vs. Montgomery (70 
Mich., 587). That case, to use the language of Judge Redfield, 
quoted in the former opinion, is neither ‘‘ precisely analogous” nor 
“strictly identical’ with the one now under consideration. In that 
case the certificate was for $1,500 upon the life of Edward C. Frank- 
lin, payable 90 days after satisfactory proof of his death, and the 
concluding clause was as follows: “The said Union Mutual Associ- 
ation agrees to pay to his son and daughter, N. Lyon and Charlotte 
A. Franklin, equally,—in case of death of either, full amount to go 
to the survivor,—one thousand five hundred dollars, if living; if not 
living, to the heirs of said member.” Both beneticiaries were living 
at the death of the assured. Satisfactory proofs of the death of the 
assured were made, and both beneficiaries claimed payment of their 
respective moieties; but before the money was paid one of the 
beneficiaries died, leaving a will by which his interest in the certiti- 
cate was disposed of. The court held that the words “if living” 
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and “if not living” refer to living at the time of the assured’s 
death; and that the share of each beneficiary vested absolutely at 
the death of the assured, for the reason that the policy of the 
Michigan statutes favors vested estates in preference to contingent, 
unless an intention appears to the contrary, and that the share of 
the deceased beneficiary could be disposed of by his last will. 

It is unnecessary to question the correctness of the Michigan de- 
cision in construing the instrument before us. In that case it was 
necessary to construe the words “if living” and “if not living” 
with reference to some particular date or event connected with the 
vesting of the fund specified in the certificate. No such necessity 
exists in the case before us. The certificate does not contain the 
words “if living” or “if not living,” or other equivalent words; but, 
as was said in the former opinion, the provision in regard to the 
children’s interest, “is in no way limited or qualified as to the 
time of the wife’s death;” so that, whether the wife be living or 
not living at the death of the assured, the direct and unequivocal 
provision of the certificate is that, “in case of her death,” the 
money shall be paid to the children named therein. It does not 
appear in the record before us that the wife, either by will or 
otherwise, ever attempted to dispose of the insurance money, or 
of her interest in the certificate. If she had needed the fund to 
provide for her necessities while living, and had actually disposed 
of or hypothecated it for that purpose, as indicated in the present 
opinion of the majority of the court, and such fact had been prop- 
erly pleaded, perhaps the claim of the children might have been 
defeated in whole or in part for that reason. But it is vain to 
speculate as to matters not set forth in the record. 

Much stress is laid upon the rule that the law favors vested 
estates in preference to contingent, pnless an intention appears to 
the contrary. It will be noticed that the rule thus stated is preg- 
nant with two very important and significant admissions: First, 
that contingent estates may be created; and, second, that the in- 
tention of the parties creating an estate is to be considered in de- 
termining its character. Let us test the certificate in the light of 
this rule. It cannot be denied that a contingent estate is contem- 
plated by its express terms; indeed, a series of contingencies are 
contemplated. In the first place, the very object of procuring the 
certificate of insurance was to provide for the family of the assured 
in the contingency of his own death, while they, or some of them, 
were living. The first contingency was that the insurance money 
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should be paid to his wife. Thus far there is no dispute. It is also 
undisputed that in a certain contingency the insurance should be 
paid to his children. What was the latter contingency? It is 
plainly stated in the certificate to be the contingency of the wife’s 
death,—-no more, no less. There are no other words limiting or 
qualifying the latter contingency. First, then, the husband, antici- 
pating his own death, procures the insurance for his wife’s benefit. 
Second, knowing that his wife, according to the course of nature, 
must certainly die some time, he provides that, in case of her death, 
the insurance shall be paid to his children. The wife being an in- 
valid, and presumably older than his minor children, it is reasonable 
to presume the assured expected them to survive her death. In 
the light of such facts and circumstances, what intention is con- 
veyed by the terms of the certificate? The entire operative words 
have been considered. Nothing has been added thereto or sub- 
tracted therefrom. Legitimate facts and circumstances only have 
been taken into consideration in construing the language of the 
written instrument. The reasonable legal inference to be drawn 
from such language, under the circumstances, is that the father, 
intended the insurance should go to the invalid wife for her use 
while living, with remainder to his own children in the contingency 
of the wife’s death whenever it should occur; and so he used the 
unlimited words, “in case of her death to be paid to the children,” 
inasmuch as they could not inherit from their step-mother. Words 
might have been inserted in the certificate providing for the pay- 
ment of the insurance to the children only in the contingency of 
the wife’s death before the death of the assured. If such words 
had been inserted, they would necessarily have controlled the in- 
terpretation of the instrument. But such words were not inserted, 
and they certainly should not be supplied by implication, when, 
from all the facts and circumstances legitimate to be considered in 
construing the instrument, the obvious effect of supplying them 
as contended by appellee, would be to defeat, not to effectuate, the 
intention of the assured. 

In the many elaborate briefs and arguments of counsel for the 
administrator it is nowhere claimed that Sterling D. Rouse ‘could 
or did have any intention of making provision for strangers to the 
exclusion of any member of his own dependent family. But the 
contention is that a certain “formula of words” used in the cer- 
tificate has been construed by the courts to have a certain and 
definite signification, and that this court should feel itself bound 
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by such precedents. As heretofore shown, no case has been cited 
in which the language was “precisely analogous” or “strictly 
identical” with tne certificate under consideration; nor has any case 
been cited where the circumstances and relation of the parties to 
be affected by the instrument were either precisely or substan- 
tially analogous to those under consideration. It has been 
before observed, and it can scarcely be made clearer by 
repetition, that the courts, especially the American courts, 
will not allow themselves to become slaves to “arbitrary 
and unbending” precedents, when the effect of such servility 
is to do manifest injustice. But they will rather “grapple with 
the difficulties which present themselves, however formidable and 
embarrassing,” in each particular case, and determine the same 
with reference to its “peculiar circumstances,” placing the de- 
cision “ upon the proper basis of truth and justice, without regard 
to the entire want of precedent.” 1 Redf. Wills, supra. The law 
is not, and in the nature of things cannot be, an exact science, like 
mathematics. Long ago able jurists gave up the idea of formu- 
lating specific rules adapted to the exigencies of each particular 
case. At the best, the law is but a rational science, founded on 
general principles of right and justice. Experience has shown that 
these principles, when intelligently and conscientiously applied, 
insure substantial justice in the larger proportion of litigated con- 
troversies. In mere matters of procedure, which are but the means 
to the end, specific rules of comparative uniformity may be formu- 
lated, and many precedents may be thereby established, though, 
even in this branch of the law, much must necessarily be left to 
sound judicial discretion. But in the great field of jurisprudence, 
relating to rights of persons and rights of property, arbitrary and 
unbending precedents have ever been found too narrow for the 
multitude of vexatious and complicated controversies arising from 
the varied transactions of an enlightened and progressive people. 
Precedents are valuable aids to those who can utilize them with in- 
telligent discrimination; but to those who are dependent upon 
such assistants, precedents are liable to become uncertain and 
misleading guides. 
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SUPREME COURT OF ILLINOIS. 


ALLEMANIA FIRE INS. CO. 
Us. 


PECK er au.* 


Offers to pay a sum in settlement are not in themselves conclusive proof of a 
waiver of the limitation clause, but can be considered as evidence from 
which a waiver may be inferred. It is not necessary to show a direct re- 
quest to delay suit in order to establish a waiver. ; 


The policy provided that it should be void in case of failure to notify the 
company in case a contract of sale of the property was signed. 


Held, ‘‘hat the provision applied only to sale to third parties and not between 
partners insured where all still retained an insurable interest, and the 
contract had been unfulfilled. 


The property belonged to three partners, who were jointly insured, but was 
in the possession of only two of them during the life of the policy. 


Held, That this was no violation of a policy provision against change of 
possession. 


Myron H. Beacu, for Appellant. 
Frower, Suir & Muserave, for Appellees. 
Battery, J. 

The record contains evidence tending to support the plaintiff's 
replication to the defendant’s plea setting up the limitation clause 
in the policy; but whether said evidence is sufficient to sustain the 
verdict of the jury upon that issue is purely a question of fact, as 
to which the judgment of the appellate court is conclusive. We 
must, therefore, assume that said replication, or at least enough of 
its averments to constitute a sufficient answer to said plea, was duly 
proved. We have only to consider whether any error of law was 
committed in the mode in which that question was submitted to 
the jury. On this question the court instructed the jury, at the in- 
stance of the plaintiffs, that, “even though they should find from 
the evidence that this action was not brought within the six 
months’ limitation named in the policy, yet, if they still further 
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find from the evidence that, from the date of the tire up to the 
time the suit was commenced, there were pending negotiations 
between the plaintiffs and the defendant company, or its agents, in 
reference to the settlement or adjustment of the loss in question,, 
and that the company or its agents, by holding out reasonable 
hopes of an adjustment or settlement, deterred the plaintiffs from 
bringing their suit within the the time limited, then in such case 
the defendant company is estopped from setting up the limitation 
clause as a defense in this cause.” The defendant asked the court 
to instruct the jury that, if the suit was not brought within six 
months after the fire occurred, the plaintiffs could not recover, un- 
less they had proved that the commencement of the suit was de- 
layed at the special instance and request of the defendants. This 
instruction was modified by the court so as to hold that the plaint- 
iffs-could not recover unless they had proved that the company or 
its agents induced the plaintiffs to delay the bringing of a suit 
within the time limited in the policy for bringing suit, by holding 
out reasonable hopes of an adjustment or settlement of the plaint- 
iffs’ claim. The defendant also asked the court to give to the jury 
an instruction holding that the offer by the defendant to pay any 
sum to settle, or with a view of effecting a settlement of, plaintiffs’ 
claim, was not to be taken or considered as an admission by the 
defendant of any liability to the plaintiffs, and should not be con- 
sidered as evidence of any obligation on the part of the defendant 
to pay the plaintiffs’ claim, or of indebtedness by the defendant to 
the plaintiffs. This instruction the court modified by adding 
thereto as follows: “But it may be considered, in connection with 
all the other evidence in the case, in determining whether there 
was any waiver of the limitation clause of the policy by the com- 
pany.” The defendant asked the court to give to the jury another 
instruction, holding that the offer to pay a sum in settlement of the 
claim could not be considered by them as a waiver of said condi- 
tion, nor as an inducement to the plaintiffs to delay the commence- 
ment of an action. This instruction was modified so as to hold, 
merely, that the offer to pay a sum in settlement of the claim, in 
itself alone, could not be considered by the jury as a waiver of said 
condition. The defendant also asked the court to give the follow- 
ing instruction: “The court instructs the jury. that the burden of 
showing a waiver of the condition requiring the action to be com- 
menced within six months after the loss occurred is on the plaint- 
iffs, and they must show the same by clear and positive evidence 
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that the defendant requested the plaintiffs to delay the commence- 
ment of suit or action. Such request on the part of the defendant 
cannot be inferred.” This instruction was modified, and given in 
the following form: “The court instructs the jury that the burden 
of showing a waiver of the condition requiring action to be com- 
menced within six months after the fire occurred is on the plaintiffs, 
and they must show the same by a preponderance of the evidence, 
or they cannot recover in this action.” 

We are of the opinion that the rules of law here involved were 
correctly given to the jury. The main propositions which the de- 
fendant sought, without success, to have embodied in the instruc- 
tions, were that, to show a waiver by the defendant of the limita- 
tion clause in the policy, it was incumbent upon the plaintiffs to 
prove that their delay in bringing suit was at the special instance 
and request of the defendant, and also that such proof could only 
be made by positive evidence, and could not be inferred. That 
such is not the law is clearly established by the authorities. Thus, 
in Insurance Co. vs. Whitehill (25 Ill, 466), where the question 
arose in this state for the first time, the rule was laid down as fol- 
lows: “Where an insurance company shall, by fraud or by holding 
out reasonable hopes of an adjustment, deter a party assured, 
being under such a condition to sue, from commencing his suit, he 
honestly confiding in the pretenses and promises of the assurer, the 
condition would be no bar.” This statement of the law has been 
cited with approval in various subsequent cases: Insurance Co. 
vs. Chestnut, 50 Ill., 111; Derrick vs. Insurance Co., 74 IIl., 404; 
Insurance Co. vs. Myer, 93 Ill.,271. The same doctrine obtains in 
other states. In Martin vs. Insurance Cc. (44 N.J. Law, 485), it is 
said: “If the delay to bring suit is a result to which the company 
mainly contributed, by holding out hopes cf amicable adjustment, 
the company cannot be permitted to take advantage of the delay 
under the limitation clause of the policy.” In Mickey vs. Insur- 
ance Co. (35 Iowa, 174), an instruction was given to the jury hold- 
ing that, if the plaintiff delayed bringing suit after the expiration 
of six months, in consequence of inducements held out by the de- 
fendant’s officer causing him to believe that the loss would be paid 
or adjusted without suit, this would operate to remove the bar 
created by the condition of the policy requiring an action thereon 
to be brought within six months after the loss. The court, in sus- 
taining this instruction, said: “A course of conduct on the part 
of defendant, or representations of its officers, which would give 
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reasonable ground upon which plaintiff did in fact base the belief 
that his claim would be settled, would estop defendant to set up 
the limitation provided in the policy. It would be contrary to 
justice for defendant to hold out the hope of an amicable adjust- 
ment of the loss, and thus delay the action of plaintiff, and then 
be permitted to plead this very delay, which was caused by its own 
representations, as a defense to the action when brought.” See, 
also, Insurance Co. vs. McGregor, 63 Tex., 399; Ripley vs. Insur- 
ance Co., 29 Barb., 552; Barnum vs. Insurance Co., 97 N. Y., 188; 
McFarland vs. Insurance Co., 6 W. Va., 425; Insurance Co. vs. 
Hall, 12 Mich., 202. It is true the plaintiffs in the present case, in 
their application, in addition to alleging that the defendant held 
out reasonable hopes for an adjustment, and thereby deterred the 
plaintiffs from commencing their suit, and that the plaintiffs hon- 
estly confided in the promises and pretenses of the defendant, also 
allege that they delayed bringing suit at the request of the defend- 
ant. This latter allegation, however, was unnecessary, as the other 
matters alleged in the replication, and which the evidence tended 
to prove, constituted of themselves a sufficient answer to the plea 
setting up the limitation clause. It was proper, therefore, to dis- 
regard the allegation of a request by the defendant to delay bring- 
ing suit as mere surplusage. 

We have now to consider whether any error of law was committed 
by the trial court in respect to the defenses sought to be based 
upon the other conditions of the policy. On this branch of the 
case, our attention is directed mainly to the clause which provides 
that the policy shall become void and of no effect “by a failure or 
neglect of the assured to notify this company that a contract has 
been signed to sell the property so insured.” The facts are that 
on and prior to September 7, 1883, the plaintiffs were partners 
under the firm name of Little, Peck & Co., und as such partners 
were the owners of a leasehold interest in certain lands in Duluth, 
Minn., and were also owning and operating a steam saw-mill and 
appurtenances situated on said lands; said saw-mill and appurte- 
nances being the property afterwards insured by the policy now in 
suit. On said 7th day of September, 1883, the plaintiffs, with a 
view, as the evidence tends to show, of ultimately dissolving their 
partnership, entered into an agreement among themselves by which 
Little and Peck agreed to sell their undivided two-thirds interest 
in the leasehold estate in the lands, and also the saw-mill and 
appurtenances, to Symonds, for $16,667, of which Symonds was to 
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pay $2,500 in three days, $2,500 in fifteen days, $5,000 in forty-five 

days, and the residue in six months; the conveyance to be made 
January 1, 1884. Symonds made various payments aggregating 
$7,000, leaving $9,667 and interest unpaid; and, as he was unable 
to make further payments, neither party took any further steps-to 
perform the agreement, or to enforce further performance of the 
other party. The title to the property, so far as it was affected 
by the agreement, was in this situation on the 21st day of June, 
1884, the date of the policy, and so remained at the date of the 
loss. We are of the opinion that the above-mentioned condition, 
requiring notice to the insurance company of any contract to sell 
the property insured, must be held to apply only to contracts of 
sale between the assured and third parties, and that it can have no 
application to contracts between the assured themselves for the 
sale or transfer of their respective interests as partners or joint 
owners. The word “sale,” as here used, should doubtless receive 
the same interpretation which properly belongs to it when used in 
those conditions which provide that a policy shall become void upon 
alienation of the property by sale or otherwise. The preponder- 
ance of authority in this country is clearly to the effect that such 
condition is not broken by a sale by one partner to another of his 
joint interest, at least so long as the party selling retains an insur- 
able interest in the property insured. In Angeil on Insurance, 
§ 197, it is said: “When several owners of property are jointly in- 
sured, a sale by one of the owners of his interest in the premises to 
the other owners is not such an alienation of the property as will 
avoid the policy, even under an express provision in the act under 
which the insurance company is incorporated declaring that, when 
any property insured with such company shall be alienated by sale 
or otherwise, the policy shall become void. Yet,if the assignor 
had conveyed his interest to a stranger, the policy would cease to 
operate as to that share, at least.” Also, Mr. May, in discussing the 
question whether a sale by one joint owner to another is such aliena- 
tion as will avoid the policy says: “The better opinion seems to be 
that it is not, strictly speaking, an alienation,—a transfer from one to 
another,—but rather a shifting of interest amongst joint owners, with- 
out the introduction of any stranger to the number of the insured, 
So far as the contract is based upon the personal qualities of the 
insured, there is no increase of risk, because no element of im- 
providence or carelessness is introduced, and the property insured 
will still be under the care and management of the original parties.” 
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May, Ins. § 279. Itis held in numerous cases that, where an in- 
surance policy is issued to a partnership, a transfer by one partner 
to the other of all his interest in the partnership property will not 
vitiate the insurance, notwithstanding a condition that the policy 
should become void if the property should be sold or conveyed, or 
the interest of the parties therein changed: Burnett vs. Insurance 
Co., 46 Ala.,11; Hoffman vs. Insurance Co., 32 N. Y., 405; Cowan vs. 
Iusurance Cv., 40 Iowa, 551; Powers vs. Insurance Co., 136 Mass. 
108; Pierce vs. Insurance Co., 50 N. H., 297; West vs. Insurance Co., 
27 Ohio St., 1; Lockwood vs. Assurance Co., 47 Conn., 553; Dermani 
vs. Insurance Co., 26 La. Ann.,69; Drennen vs. Assurance Corp., 14 
‘Ins. L. P., 187. In some of the cases it is held that where one of 
several joint owners, in whose name the property is insured, trans- 
fers his interest in the property to the other joint owners, so as to 
retain in himself no insurable interest, no recovery can be had on 
the policy; but this is not because of the forfeiture imposed by 
the condition against alienation, but because, at common law, the 
suit must be brought in the joint names of the insured, and, as the 
assigning plaintiff would have no insurable interest, no recovery 
could be had in his name. ‘This seems to have been the real ground 
upon which the decision of this court was based in Dix vs. Insur- 
ance Co., (22 Ill. 272), although the court, after sustaining the 
judgment of the court below on this ground, went further, and held 
that the assignment by a partner to his copartners of all his in- 
terest in the property insured was a breach of the condition of the 
policy in that case. It should be observed, however, that said con- 
dition provided that the policy should be void in case of “any 
transfer or change of title of the property insured, or if any undi- 
vided interest therein,” a condition which may well be construed 
as applying even to a sale by one partner to the other partners of 
his interest in the partnership property. It is not inconsistent with 
the rule established in that case, therefore, to hold that a sale by 
one partner to another of his interest in the property insured in 
the firm name is not a breach of a condition merely providing 
generally against alienation by sale, so long, at least, as the party 
selling retains an insurable interest in the property insured. Upon 
substantially the same ground, it must be held that the contract 
to sell contemplated by the condition of the policy in this case was 
a contract between the insured, or some of them, and some third 
party. The actual interests of partners in the firm property are 
necessarily fluctuating, and there seems to be no particular reason 
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why the insurers should wish to keep the ownership unchanged, as 
between them, so long as all retain an insurable interest. The ef- 
fect of the contract in this case was merely to modify the relative 
rights of the partners to a certain extent, leaving them all interest- 
ed in the firm and its property, and admitting no stranger to the 
possession or control of the property insured. The instructions to 
the jury upon this branch of the case were in harmony with the 
views above expressed, and we are of the opinion that they are 
subject to no just criticism. 

It is further objected that there was such change in the posses- 
sion of the property insured as should be held to be a breach of 
the condition which provided that the policy should be void and 
of no effect if there should be any change in the possession of the 
property insured. The change of possession here referred to, 
clearly, must be some change during the term of the policy; and 
it is sufficient to say that there is no evidence tending to show any 
such change of possession. Little and Symonds were in possession 
at the date of the policy, and their possession continued without 
interruption or change down to the time of the fire. There was. 
ino condition or stipulation in the policy that Peck, the other 
member of the firm insured, should be in possession, but merely 
that the possession should remain during the term of the insurance 
as it was at its commencement. 

Those conditions of the policy relating to misrepresentations or 
concealments as to the situation or occupancy of the property, or 
the interest of the insured therein, are in that clause which refers 
to an application, plan, survey, or description, and assumes to make 
such paper a part of the policy, and a warranty by the insured. 
The record, however, fails to disclose the existence of any such 
paper; and so the clause which refers to it attempts to prescribe - 
its place and effect as a part of the contract, and to determine the 
consequences of misstatements or omissions therein, must be re- 
garded as inapplicable to the facts in the case, and therefore 
hugatory. 

After a patient investigation, we are unable to find any material 
errors in the record. The judgment of the appellate court will 
therefore be affirmed. 





SUPREME COURT OF WISCONSIN. 


LOOMIS 


vs. ) 


ROCKFORD INS. CO.* 


The policy insured L. to the “ amount of $1,100, as follows: $300 * * on dwell- 
ing-house No. 1 * * $200 on house No. 2, $300 on tobacco shed, $300 on 
tobacco, fodder, hay or grain on sections 1, 2 and 11.” 


Held, That though the consideration was a note for a gross sum, the contract 
was severable where the risks were situated on different farms several 
miles apart, and a change of title invalidating the risk on one of the 
farms did not invalidate the others. 


This is an action upon a policy of insurance to recover for a loss 
by fire of a portion of the insured genpenty: The first paragraph 
of the policy is as follows:— 

The Rockford Insurance Company of Rockford, Illinois, in consideration of 
a note for $16.50, due July Ist, 1886, does insure G. H. Loomis and his legal 
representatives against loss or damage by fire or lightning to the amount of 
$1,100, as follows: $300 on 14 story frame dwelling-house No. 1, and addi- 
tions thereto, including foundation and cellar walls, occupied by as a 
private family residence: $200 on house No. 2; $300 on tobacco shed; $300 on 
tobacco, fodder, hay, or grain on sections 1, 2, and i1, situate, except as oth- 
erwise provided, on sections 1, 2, and 11, townships of Burke and Westport, 
Dane County, in state of Wisconsin,—-from the 13th day of January, 1886, at 
12 o’clock noon, to the 13th day of January, 1891, at 12 o’clock noon. 

The note above mentioned was paid at maturity. It is stipulated 
in the policy that,if any change takes place in the title to the 
property insured without the. consent of the secretary of the de- 
fendant company, the policy shall be null and void. A breach of 
this stipulation by the insured as to a part of the insured property 
is relied upon to defeat a recovery in the action. The testimony 
introduced on the trial shows, or tends to show, that, when the 
policy was issued, plaintiff owned three farms in Dane County,— 
one in the town of Burke, on section 11, on which is located dwell- 


* Decision rendered, May 20, 1890. 
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ing-house No. 1, mentioned in the policy; another on section 2, in 
the town of Westport, several miles distant from the Burke farm, 
on which house No. 2, therein mentioned, is located; and the other 
on section 1, in Westport, on which stood the insured tobacco shed, 
—and that the tobacco shed and a quantity of tobacco and hay on 
section 1 were destroyed by fire August 21, 1888; also, that after 
the policy was issued, and before the fire, plaintiff sold and con- 
veyed his farm in Burke, including dwelling-house No. 1, without 
the consent of the secretary of the defendant company. There 
was some testimony which, it is claimed, proves a waiver by the 
insurance company of the alleged breach of the contract. This 
feature of the case is not considered in the opinion, and it is there- 
fore unnecessary to state such testimony. The circuit court held 
that the contract of insurance is entire and indivisible, and that 
such conveyance of the Burke farm, on which stood one of the in- 
sured buildings, vitiated the whole contract. Whereupon the 
court nonsuited the plaintiff. The plaintiff appeals from the 
judgment of nonsuit. 


Rogers & Haut, for Appellant. 


H. W. Cuynowera, for Respondent. 


Lyon, J. (after stating the facts as above.) 
If, as the learned circuit judge held, the contract of insurance is 
entire and indivisible, the conveyance by the plaintiff of the Burke 
farm, on which stood dwelling-house No. 1, without the consent of 
the secretary of the defendant company, before certain other of the 
insured property was burned, renders the whole policy null and 
void, and the nonsuit was properly ordered; otherwise not. In the 
eases of Hinman vs. Insurance Co. (36 Wis., 159) and Schumitsch 
vs. Insurance Co. (48 Wis., 26), the contracts of insurance there in 
"question were held indivisible. In those cases the property in- 
sured consisted of buildings and personal property contained 
therein, and in the applications for the policies there were mis- 
representations by the assured of their title to the realty. In 
each case the risk was distributed to the different items of property 
insured. These cases will be adhered to, and the question is 
whether they rule the present case. 
There is some apparent conflict of authority as to the rules by 
which it is to be determined whether the contract in a given case 


which insures several items of property, is an entire contract, or 
VOL, XX.—59. 
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whether it is divisible. An examination of the cases will show, we 
think, that, as to a large majority of them, the conflict is apparent, 
rather than real. Al) the cases seem to agree that, although the 
insurance is distributed to the different items of insured property, 
the contract is indivisible, if the breach of the contract as to an 
item of the property affects, or may reasonably be supposed to 
affect, the other items, by increasing the risk thereon. In Trustees 
vs. Williamson (26 Pa. St., 196), the insurance was upon three ad- 
joining buildings,—a specified sum on each,—and the breach of the 
contract alleged was the keeping of gunpowder in one of the build- 
ings, which caused the burning of them all. The contract was held 
indivisible. In Gottsman vs. Insurance Co. (56 Pa. St., 210), the in- 
surance was distributed upon a barn and certain property in an 
hotel standing within about 60 feet of the barn. As in the cases in 
this court above cited, the assured misrepresented his title to the 
real property, which misrepresentation, by the terms of the policy, 
invalidated the whole insurance, The property in the hotel was 
burned. The contract was held indivisible, and the whole insur- 
ance forfeited. Several Massachusetts cases are cited in the opin- 
ion, among which are Friesmith vs. Insurance Co., 10 Cush., 590; 
Brown vs. Insurance Co., 11 Wis., 280; and Kimball vs. Insurance 
Co., 8 Gray, 38. These cases, in their essential facts, are in princi- 
ple like the above cases in this court, except that in the case last 
cited there was no misrepresentation, but the assured obtained ad- 
ditional insurance upon a portion of the insured property, contrary 
to the conditions of the policy: Lee vs. Insurance Co.,3 Gray, 
583, is also cited. In that case the contract of insurance was held 
indivisible, because, by the terms of the policy, “the property was 
insured as one risk, and was in fact closely connected together.” 
In Kelly vs. Insurance Co. (Pa.), the insurance was for a specified 
sum on each of two connected buildings, and a house situated in 
the rear of them. The contract was held indivisible on the author- 
ity of the cases in that state above cited. In Bowman vs. Insur- 
ance Co. (40 Md., 620), the insurance was distributed upon a dis- 
tillery and machinery therein, and there was a breach of the condi- 
tion as to the real estate which worked a forfeiture of the policy, 
by its terms. Lovejoy vs. Insurance Co. (45 Me., 472) and Day vs. 
Insurance Co. (51 Me., 91) are also similar in principle to the two 
cases in this court first above cited. The property insured in 
each was a building and its contents, and there was a misrepre- 
sentation by the assured of his title to the realty. None of the 
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above cases seem to have been decided upon the proposition that 
the contract was ‘entire merely because the premium was not also 
distributed to the several items of insured property, yet there are 
expressions in some of the opinions which seem to give weight to 
that circumstance. But in Plath vs. Insurance Ass’n (23 Minn., 
479) and Garvey vs. Insurance Oo. (69 Iowa, 202) the contracts 
seem to have been held indivisible mainly upon the ground that the 
premiums were not so distributed. 

The foregoing cases have been referred to at some length because 
they are chiefly relied upon by the learned counsel for the defend- 
ant company to establish the invalidity of the contract of insur- 
ance in the present case, and because they are believed fairly to 
represent nearly all the cases in which such contracts have been 
held indivisible. The same counsel alsc cited and relied upon 
McGowan vs. Insurance Co., 54 Vt., 211. The facts of that case 
are not very fully stated, but it may be gathered from the report 
that the insurance was upon a dwelling-house, and personal prop- 
erty in it, and the assured mortgaged the realty contrary to a con- 
dition in his policy. It was there claimed that the contract was 
divisible, and that the assured should recover the insurance upon 
the personal property which had been burned, although the policy 
had become void as to the dwelling-house. The court negatived 
this claim, and held the contract indivisible. The decision is placed 
upon the ground that by the terms of the policy the insurer had a 
lien upon the insured buildings for the payment of assessments 
upon the premium note. and the cause which rendered the policy 
void as to the buildings affected such security. The court might 
well have held, also, that the contract was entire because of the 
fact that the personal property insured was located in such build- 
ings, and any breach of the contract in respect to the buildings 
must necessarily affect the risk upon the property therein, to the 
injury of the insurer. In that case the court laid down general 
rules for determining whether such a contract is divisible or not. 
These rules are so reasonable and satisfactory that we feel justi- 
fied in quoting somewhat at length from the opinion. The court 
says: “This is a question of great practical importance, as a large 
proportion of insurance contracts embrace more than one item of 
property insured. The decisions are apparently conflicting, but, 
we think, are easily reconciled by referring to the plain principles 
which should govern them. The general rule, ‘void in part, 
void in toto,’ should apply to all cases where the contract is affected 


’ 
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by some all-pervading vice, such as fraud or some unlawful act, 
condemned by public policy or the common law; cases where the 
contract is entire, and not divisible; and all those cases where the 
matter that renders the policy void in part, and the result of its 
being so rendered void, affects the risk of the insurer upon the 
other items in the contract. Keeping these rules in mind, the 
leading cases upon this subject can all be reconciled. A recovery 
should be had in all those cases where the contract is divisible, the 
different properties insured for separate sums, and the risk upon 
the property, which is claimed to be valid, unaffected by the cause 
that renders the policy void in part. Such are the cases of Insur- 
ance Co. vs. Cornick, 24, Ill., 455; Insurance Co. vs. Walsh, 54 IIL, 
164; Clark vs. Insurance Co., 6 Cush., 342; Date vs. Insurance Co., 
14 U.C. C. P., 548; Insurance Co. vs. Lawrence, 4 Mete. (Ky.), 9; 
Loehner vs. Insurance Co., 17 Mo., 247; Koontz vs. Insurance Co., 
42 Mo., 126; Cucullu vs. Insurance Co., 6 Mart. (N.S.), 11.” Itis 
believed that the rules thus laid down by the Vermont court do 
not conflict with any of the cases above referred to, except possi- 
bly the two cases in Minnesota and Iowa. The proposition deter- 
mined in those two cases does not commend itself to our judgments 
as sound. While the fact that the premium is stated in the policy 
at a gross sum, and is not distributed to the different items of in- 
sured property, is a circumstance to be considered in interpreting 
the contract, we do not think it is controlling. If two houses, 
located one mile apart, are insured in the same policy for $1,000 
each, and there is nothing to show that they do not belong to the 
same class of risks, we cannot believe that, merely because the pre- 
mium is stated in the policy to be $20 on both houses instead of 
$10 or each, the contract thereby becomes indivisible, when it 
would undoubtedly have been divisible had the latter formula 
been adopted. 

In the present case the aggregate of the insurance is $1,100, and 
the premium is stated in gross at $16.50, which is 1} per cent on 
the amount of the insurance. There is nothing in the policy or 
testimony to show that the insured property belonged in different 
classes, upon which are charged respectively different rates of in- 
surance, or that the percentage of premium is an average between 
higher and lower rates, which the parties understood were charged 
and paid upon different items of the insured property. The pre- 
sumption is, therefore, that each item was insured at 1} per cent 
premium, and the contract sbould be construed as though it was 
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so expressed in the policy. Had it been so expressed therein, 
there can be no doubt the contract would be divisible, and so the 
learned counsel for the defendant company frankly admitted dur- 
ing the argument of the cause. 

The views above indicated are fully sustained by the cases of 
Clark vs. Insurance Co.,6 Cush., 342; Havens vs. Insurance Co. 
(Ind.); Insurance Co. vs. Pickel, (Ind.); Merrill vs. Insurance Co., 
73 N. Y., 452; Schuster vs. Insurance Co (N. Y.); Loehner vs. In- 
surance Co.,17 Mo., 247; Quarrier vs. Insurance Co., 10 W. Va., 
507. Indeed, many of the above cases go much further than this 
court has gone in asserting the divisibility of such contracts. 

It is not denied that the policy in suit was valid when issued. 
No misrepresentation or breach of warranty on the part of the 
assured is claimed. But after the policy was issued the assured 
violated one of its material conditions by conveying to another one 
of the insured houses without consent of the insurer, which cer- 
tainly invalidated the policy as to that house. But itis quite im- 
possible to say from the record before us that the risk upon the 
insured property destroyed by fire, which property was located five 
miles distant from the house so conveyed, was increased, or in the 
slightest degree affected, by such conveyance. We are constrained 
to hold, therefore, that the contract is divisible, and hence that it 
was error to nonsuit the plaintiff. The judgment of the circuit 
court is reversed, and the cause will be remanded for a new trial. 


ee 


SUPREME COURT OF NORTH CAROLINA. 


BRITT 
US, 
MUTUAL BENEFIT LIFE INS. CO.* 


In an action on a policy of insurance, a copy of the application need not be 
set out in the complaint. 


Gzo. H. Rountrez, for Plaintiff. 
Gxo. M. Linpsay, for Defendant. 


* Decision rendered, March 3, 1890. Syllabus by the Court. 
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Crark, J. 

This was an action on a policy of life insurance issued by defend- 
ant company. The complaint alleged the incorporation; the isgu- 
ing of.the policy sued on, a copy of which is set out; the death of 
the assured, and the qualification of plaintiff as administratrix; the 
payment of all premiums by the assured; the notice and proofs of 
death given to defendant, and demand for payment of amount due 
on policy; and also further 

That the said James P. Britt, deceased, and this plaintiff have duly ful- 
filled all of the conditions and stipulations required of them by the said policy 
or contract of insurance. 

The defendant demurred to the complaint, upon the ground that 
the application for insurance should have been set out in the 
complaint, and that plaintiff should have averred. 

That the representations made in said application for said policy of insur- 
ance were in all things true, said representations having been warranted to 
be true by the terms of the policy, and being in the nature of a condition 
precedent to the plaintiff’s right to recover. 

There was another ground of demurrer assigned, but is was 
abandoned in this court. 


The policy provides, “in consideration of the representations 
made in the application for this certificate, which are warranted be 
true in all respects, and are hereby made a part of this contract,” 
and the payment by the insured of the premiums specified, the cer- 
tificate or policy of insurance isissued. No copy of the application 
was annexed to the policy when issued. The policy sued on is the 
whole of the obligation assumed by the defendant. This action is 
brought to compel a performance of that, and it is set out in full 
in the complaint. The application is by the ageement made a part 
of the contract, but it contains only stipulations which bind the 
assured; itis in possession of the defendant; and, if there is a breach 
of any of its terms which will release the defendant company from 
its obligation, it is for the defendant to set out such obligation, and 
aver the breach or breaches thereof on which it relies: Insurance 
Co. vs. Robertson, 59 Ill., 128. The provision in the policy that 
the representations in the application are warranted to be true, 
and are made a part of the contract, in no wise changes the rule 
that when a breach of a warranty or stipulation is relied upon as & 
defense the defendant must allege such warranty and its breach. 
Where the whole contract is in one paper, and the warranties are 
contained therein, the plaintiff, if he sets out a part of the contract, 
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should set out the whole. Here the contract consists of two dis- 
tinct, but interdependent, obligations. One is the obligation of the 
defendant to pay a certain sum to the personal representative of 
the assured upon the death of the latter, the previous regular pay- 
ment of premiums by him, and due notice and proof of death. 
This is a full, complete, and perfect contract in itself, and the only 
conditions precedent, accurately speaking, are the payment of pre- 
miums, death, and furnishing proof thereof. The other contract is 
that of the assured. It is not so much a condition precedent as a 
defeasance by which the assured contracts that the representations 
made by him are warranted true, and, if untrue, the contract of de- 
fendant company shall be defeated and annuled. This defeasance 
was committed to the custody of the defendant, and, if it relies 
upon any protection therefrom, it should set out the application, 
and allege specifically the false statements relied on. The plaintiff 
has alleged specifically the performance of the conditions prece 

dent, i. e., the payment of all premiums, the death of assured, and 
the proof thereof given as stipulated. If, however, as defendant 
contends, the truth of the representations in the application should 
be averred, because, as he insisted, they are conditions precedent, 
the plaintiff has complied with the Code (section 263), which is: 
“In pleading the performance of conditions precedent in a contract, 
it shall not be necessary to state the facts showing such perform- 
ance; but it may be stated generally that the party duly performed 
all the conditions on his part.” 

It does not lie within the scope of this decision to pass upon the 
interesting question, which was ably discussed before us, of upon 
whom rests the burden of proving the truth or falsity of the rep- 
resentations made by the assured. The demurrer raises the sole 
question whether it is incumbent on the plaintiff to set out the ap- 
plication for the policy in an action upon the policy, and to aver 
the truth of the statements made in such application. As the pol- 
icy contains the whole of the obligation assumed by the defendant, 
and as the application is a separate paper, and is in the defendant’s 
possession, if it thinks its production in the pleadings can be-of any 
benefit, the company can set it up. It has no right to complain 
that the plaintiff has not done so. We are aware that a contrary 
opinion on this point has been held in Bobbitt vs. Insurance Co. 
(66 N. C., 70), but in that case it séems to have been purely an 
obiter dictum. The question of the omission of the application 
from the complaint is not raised by the pleadings, nor in the briefs 
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of the able counsel on either side, nor in the statement of the con- 
troverted points as recited by the learned judge who delivered the 
opinion. After expressing an opinion that the truth of the repre- 
sentations in the application was in the nature of a condition pre- 
cedent, it holds that, therefore, the application should be set out in 
the complaint, and Archbold on Pleading is cited. Such, certainly, 
was the former rule of pleading, which required great particular- 
ity and fullness in pleading conditions precedent, and their per- 
formance: Steph. Pl., 334. We think that the court must have 
been inadvertent to the complete change in that respect made by 
the Code of Civil Procedure (section 263), which had not then been 
very long in force: Bliss, Code Pl., § 301. 

A careful examination of the reports of our sister states shows 
only one case in which it is held that the application must be set 
out in the complaint, and in that instance Bobbitt vs. Insurance Co. 
is cited for the ruling, and no reasoning nor other authority is 
given. On the contrary, the rule seems to be as stated in 1 Boone, 
Code Pl., § 156: “ All that is necessary in the complaint to make 
out a cuuse of action upon a policy of life insurance is a statement 
of the contract, the death of the assured, and the failure to pay as 
agreed: Murray vs. Insurance Co., 85 N. Y., 236. An allegation 
that the death of the assured was not caused by the breaking of 
any of the conditions of the policy is unnecessary. * * * The 
plaintiff is not bound to anticipate in the complaint the defense 
which the defendant may set up, and has a right to rely in 
complaining upon such averments as state a cause of action, 
leaving matter which would meet a defense for proof, or argument 
from proof, at the trial: Cahen vs. Insurance Co., 69 N. Y., 300;” 
Insurance Co. vs. Ewing, 92 U. S., 377. Itis held that, as to prom- 
issory warranties by which the assured obligates to do certain acts, 
such, for instance, as payment of premiums and furnishing proof of 
death, etc., the party suing on the policy must aver and prove these; 
but as to the alleged breach of warranty in the statement of ex- 
isting facts as to health, habits, etc., of the assured, the defendant 
should aver and prove them: Swick vs. Insurance Co., 2 Dill, 160; 
Van Valkenburgh vs. Insurance Co., 70 N. Y., 605; Insurance Co. 
vs. Graham, 2 Duv., 506. Being in the nature of allegations of 
fraud, the presumption is of innocence, and the defendant must 
aver the untruthfulness of the statements in the application: In- 
surance Co, vs. Johnson, 24 N. J. Law, 576, 580; Leete vs. Society, 
7 Eng. Law & Eq., 578; Jones Manuf’g Co. vs. Insurance Co., 8 
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Cush., 84. The declarations in the applications are presumed to 
be true, and the defendant company must aver and prove them un- 
true: Holabird vs. Insurance Co., 2 Dill., 166; Insurance Co. vs. 
Brown, 57 Miss., 315. Ina case to which the defendant here seems 
to have been a party, and raising the same point as now (Insurance 
Co. vs. Robertson, 56 Ill., 123), it is held: “Appellee [the assured] 
was not bound to set out the application. This paper must have 
been in the custody of the appellant. The company might have 
introduced it, and proved its representations to be false;” and in 
the same case it is held “a prima facie case was made in behalf of 
appellee by the introduction of the policy, the renewal receipt, and 
proof of death:” Insurance Co. vs. Stanton, 57 Ill., 354, which was 
a fire insurance case to the same effect. No error. 


he 


SUPREME COURT OF PENNSYLVANIA. 


O'HARA 


VS. 


UNITED BRETHREN MUT. AID SOC.* 


The insured states in ™ application that he had not had medical attendance 
within a year. A physician testified that he attended insured within 
that time and prescribed for him in she presence of certain members of 
the family. These members testified that they had no re-ollection of it. 


Held, That the physician might have been mistaken as to the date, and the 
question whether the statement in the application was untrue was a 
proper one for the jury. , 


Action by John F. O’Hara against the United Brethren Mutual 
Aid Society of Lebanon, Pa. Plaintiff obtamed judgment. De- 
fendant appeals, and assigns the following specifications of error : 
“The court erred in the following particulars, to-wit: (1) in 
charging the jury as follows,—the language used being calculated 
to mislead the jury,—to-wit: ‘The application contains another 
question and answer, as follows: ‘Have you had any medical at- 
tendance within the last year prior to this date? If so, for what 
disease? Give name and address of the doctor in full. Answer. 
No.” If Bernard O’Hara had medical ottendamens within the year 


7 Decision rendered, April 28, 1890. 
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prior to the time when this insurance policy was issued, then that 
answer was untrue, and the plaintiffs are not entitled to recover. 
The covenant was put into the policy for a very plain purpose,— 
in order that, in case the insured had received medical attendance, 
the insurance company might inquire of the medical attendant as 
to the nature of the disease, and as to its effect upon him as a 
proper risk to be taken by their company. Now, this is a question 
of fact to be determined by you from the credible testimony in the 
cause. It is not for us to say what your conclusions shall be from 
the testimony. It is alleged on the part of the defendant, and Dr. 
Whitney has so testified, that, in the fall and winter of 1880 and 
1881, he attended Bernard O’Hara; and it is claimed, further, that 
on the 24th of September, 1880, he gave to Bernard O’Hara a pre- 
scription, which has been offered in evidence, for quinine. In de- 
termining as to the truth of this testimony, you are to take into 
consideration everything which would tend to show, in the first 
place, whether or not the witness is truthful,—whether he intends 
to tell the truth, You will also take into consideration any circum- 
stances which may tend to corroborate him in his testimony. You 
are also to bear in mind that the materiality of this particular 
answer relates to and depends upon what took place within the 
year prior to the time when the application was made. It is 
not for us to argue the case. We may suggest, however, that it is 
not impossible that the medical attendant may have been mistaken 
as to the year, and be entirely truthful as to the fact of his having 
at some time attended the insured. So that it would not do for us * 
to assume your functions, and decide the question of fact, as we 
have been requested to do by the defendant’s counsel. Was the 
witness truthful? Does he recollect distinctly and positively? Is 
he corroborated by the circumstances? Is he contradicted in any 
material particular? We call your attention to the testimony as to 
the circumstances under which it is alleged he gave this prescrip- 
tion. If I recollect, he says that Mrs. O’Hara and, he believes, the 
daughter, were present when it was given. You' have heard their 
testimony upon that subject, denying any recollection, at least, of 
his having been present and giving any prescription in their 
presence. I cannot go any further into this subject without in- 
trenching upon the ground which properly belongs to you, and I 
therefore submit it for your decision.’ (2) In the answer to the 
ninth point of defendants; the point being as follows, to-wit : 
‘Ninth. The evidence being plain and direct that Bernard O’Hara 
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had medical attendance within a year prior to his making applica- 
tion for membership in the company defendant, and there being 
no evidence presented that amounts to a contradiction of this, the 
plaintiff cannot recover.’ And the answer thereto was: ‘We 
answer that point in the negative. We cannot say that there is no 
evidence in contradiction, and the credibility of the witnesses is for 
you.’ (3) In charging the jury as follows, to-wit: ‘Now, among 
the questions and answers which the application contains are 
these: “When and where born? Answer. 1822, April 22d; 
Sligo, Ireland. What is yourage and occupation? A. Fifty-nine 
years; miner.” It has been suggested here that his answer was 
untrue; that, instead of being 59 years of age, he was 60 years of age. 
We say to you that it is incumbent upon the defendant to establish 
the untruthfulness of the answer. Was the answer true, or has it 
been shown to your satisfaction to be untrue? The only testimony 
bearing upon the subject, as I recollect it, is the testimony of John 
O'Hara, who swears that his father was 59 or 60 years of age, but 
that he is not positive which. His testimony given upon another 
trial as to his father’s age has also been put in evidence, and you 
will remember what it was. It is contended upon the part of the 
defendant that then John F. O’Hara testified positively that his 
father was 60 years of age. It is not for us to determine what the 
effect of that is.’ (4) In the answer to the tenth point of defend- 
ants; the point being as follows, to wit: ‘Tenth. Under all the 
evidence in the case, the verdict should be for the defendants.’ 
And the answer thereto was: ‘ We decline to charge as requested 
in the point. It is a question of fact to be decided by you under 
the instructions as to the law that we kave given to you.’ (5) In 
the answer to the first point of defendant; the point being as 
follows, to-wit: ‘First. That the plaintiffs have not shown such 
a case in pleading and evidence as is necessary to entitle them to 
recover.’ And the answer thereto was: ‘We answer that point in 
the negative.’ (6) In discharging the rule to show cause why the 
executions issued in these cases on the same day the judgments 
were entered should not be stayed at the costs of the plaintiffs.” 


S. P. Liaur and A. Ricxers, for Appellant. 
Joun T. Lenanan and Joun Lynen, fur Appellee. 
Per Curiam. 
This action is on a policy of insurance for $1,000, issued by de- 
fendant company on the life of Bernard O’Hara for the benefit of 
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his son, John F. O’Hara, the plaintiff. The policy or certificate of 
membership contains a provision that, if any answer or representa- 
tion made by the insured in his application is in any respect un- 
true, the policy shall be null and void. It was alleged by the 
company that the insured had violated this provision, in that he had 
falsely represented that his habits of life were temperate; tiat he 
had never been afflicted with astkma or dropsy, or any other 
disease; that he had not had any medical attendance during 
the year prior to his application, and that he had no family phy- 
sician. On the trial, evidence tending to sustain these allegations 
was introduced by the defendant company. To meet this, rebut- 
ting evidence was introduced by the plaintiff, and thus questions 
of fact were presented that were clearly forthe jury. The case was 
submitted to them by the learned president of the common pleas in 
a clear and comprehensive charge, in which all the questions in- 
volved were fully and fairly presented. 

The first and third specifications are to portions of the charge 
therein recited. There appears to be no error in either of them. 
As a whole, and in all its parts, the charge was quite as favorable to 
the defendant company as the circumstances of the case warranted. 
The subjects of complaint in the fourth and fifth specifications are 
the refusal of the court to affirm defendant’s first and tenth points,’ 
in each of which the learned judge was virtually requested to with- 
draw the case from the jury, and direct a verdict for defendant. 
Both points were rightly refused. To have done otherwise would 
have been manifest error. The sixth specification is so clearly 
without merit that it requires no further notice. In defendant's 
ninth point, covered by the second and only remaining specifica- 
tion of error, the court was requested to charge as follows, viz.: 
“The evidence being plain and direct that Bernard O’Hara had 
medical attendance within a year prior to his making application 
for membership in the company defendant, and there being no 
evidence presented that amounts to a contradiction of this, the 
piaintiff cannot recover.” That point was predicated of the evi- 
dence of Dr. Whitney, who testified, in substance, that he had 
attended Bernard O’Hara, as well as other members of his family, 
professionally, within a year prior to April 22, 1881, the date of his 
application for the insurance. In view of other evidence in the 
cause tending to create a doubt as to the correctness of Dr. 
Whitney’s testimony as to the time he attended the insured, ete., 
the learned judge rightly refused to affirm the point, and said: 
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‘We cannot say that there is no evidence in contradiction, and the 
credibility of the witnesses is for you.” Under the circumstances 
disclosed by the evidence, the court had no right to assume that 
the witness was not mistaken, or to say that his testimony should 
be aceepted and acted on as verity. 

The case was ably and fairly tried, and jury, by their verdict, 
have settled in plaintiffs favor all the questions of fact upon 
which his right to recover depended. Judgment affirmed. 


COURT OF APPEALS OF NEW YORK. 


MASON 
Us, 
CRONK.* 


The officers of a company already insolvent, borrowed the money necessary to 
purchase the stock of a solvent company; then elected themselves directors 
of the purchased company, and made a contract of reinsurance with the 
purchasing company, under which the whole reserve of the former was . 
transferred to the latter without security, and the money borrowed to 
purchase the stock was repaid out of the assets of the purchased company. 
In the agreement to purchase it was stated that *‘it is hardly necessary 
to say that the contract obligations entered into” by the purchased com- 
pany would be rigorously fulfilled in the same manner and to the same 
extent as if no change such as contemplated should take place. 

Held, That this was not.a guaranty of future solvency, but an agreement 
that existing obligations should be as faithfully fulfilled as if there had 
been no transfer. 

Held, That the transfer of the reserve without security was a breach of con- 
tract which rendered the purchasers personally liable for losses resulting 
from the insolvency of the purchasing company. 


Raruart J. Moses, for Appellant. 
P. H. Vernon, for Respondent. 


Fincu, J. 
This action is brought upon a guaranty, the construction and 
obligation of which was settled in the case of Wise vs. Morgan 
(13 Daly, 402), afterwards affirmed in this court without an opinion: 
103 N. Y., 682. The general term of the common pleas held that 


* Decision rendered, Feb. 24, 1891. 








942 Report of Decisions. [ Oct., 


the guaranty signed by the defendant did not make him liable ab- 
solutely for the payment in full of the policy-holders of the 
Widows’ & Orphans’ Life Insurance Company, or responsible to 
them for a mere default by that company. It is now claimed that 
such construction was not necessary to the decision, and so cannot 
be deemed settled by the affirmance in this court. I think that is 
a mistaken view of the decision. The action in the common pleas 
was brought by a policy-holder in his own name and right against 
the alleged guarantor, and upon the theory that the latter’s 
promise to the Widows’ & Orphans’ Company was for the plaintifi’s 
benefit, and gave him a right of action within the doctrine of 
Lawrence vs. Fox. In discussing that question it became necessary 
to determine exactly what the promise was. The opinion clearly 
indicates that, if it was a guaranty of full payment in any event to 
the several policy-holders, the promise would be so definite and 
certain, and so clearly for the benefit of persons accurately identi- 
fied, although not by name, as to vest in them a direct right of 
action. In holding that no such right existed the court was co:n- 
pelled to measure the meaning and scope of the guaranty, and to 
decide, as they did, that it involved no such responsibility, but one 
of a different character, wholly indefinite and uncertain, as it re- 
spected the policy-holders, and upon which they could found no 
right of action. That conclusion was affirmed. Looking back at 
our decision, we discover no reason to doubt or reconsider it. The 
guarantors most certainly did not mean, nor were they understood 
to mean, a guaranty of the future solvency of the company through 
all chances and changes. The primary purpose of their obligation 
was to secure the proposed terms of purchase, and, as incidentul to 
that, to assure the sellers that the rights of their policy-holders 
would be respected and protected. It was in that view that the 
vendees said 

That the contract obligations entered into by the Widows’ & Orphans 
Company with its policy-holders and others, of every name and nature, will 
be rigorously fulfilled, to the same extent, and in the same manner, as if no 
change, such as is contemplated, should take place. 

The obvious meaning is that the new management will not under- 
take to repudiate or dispute the contract obligations of the com- 
pany, but will respect and fulfil them. They preface their promise 
with the expression, “it is hardly necessary to say,”—language 
utterly absurd if they meant to guaranty the future solvency of 
the company as to its policy-holders; for, if that had been intended, 
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it would have been very necessary to say it, and in clear and 
definite terms, since no law would exact it without the express 
promise. The further phrases used show that under the changed 
management there was to be no new or broader liability, but only 
the existing one to be faithfully preserved. We see no reason, 
therefore, to distrust the construction which we held so confidently 
as to deem a formal opinion needless. But it is not the individual 
policy-holder seeking relief through a promise made to another 
who brings this action, but the representative of the promisee, the 
receiver of the company to which the promise was made; and the 
sole question presented is whether that promise has been broken 
in such manner as to make the guarantors liable for the resultant 
damages. That promise, as we have already construed it, required 
of the new managers of the Widows’ & Orphans’ Company that 
they should rigorously fulfil its contract obligations, as they would 
have been fulfiled if no change had taken place. That covenant 
might be violated in either one of two ways,—by a direct or an in- 
direct method. The new managers might repudiate and dispute 
the existing contracts with policy-holders. and so drive them to 
their actions for damages; or by affirmative and intentional acts, 
put the company ina position which made fulfilment impossible, 
and so, knowingly or recklessly, defeat the contracts in that man- 
ner and by that process. In either event, the covenant would be 
broken, for one who voluntarily puts it out of his power to fulfil 
his contract violates it as clearly as if he openly disputed or repu- 
diated it. When the guaranty was made the Widows’ & Orphans’ 
Company was entirely solvent, as it respected its policy-holders. 
It had in safe and undoubted assets more than enough for its 
reserve, but its capital was impaired about one-half, and was known 
to be impared to the extent of $60,000 by the public declaration of 
the insurance department. At the same date the Mutual Protection 
Company, of which the decedent was president, was, in fact, in- 
solvent. We have a right to assume that its condition was known 
to him and to Sanford, the vice-president, and Freeman, the secre- 
tary. These three persons, representing their company to be ‘ 
solvent, made, in writing, a proposition in behalf of that company 
to buy up all the stock of the Widows’ & Orphans’ Company, with 
a view to its absolute control. Although that stock was publicly 
known to be impaired, they offered for it par in currency, and ac- 
crued interest in gold, which was then at a premium. The intend- 
ing purchasers paid one of its directors $25,000, “as an attorney 
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in transacting the business for the Mutual Protection Life Insur- 
ence Company for the purchasers, whoever they might be.” 
Raymond received also, beyond the price of his stock, about 
$10,000, and further employment ata salary. Where the money 
came from we do not actually know, but there was ‘no visible 
source, unless from the assets of one or the other of the companies. 
The purchase proposal ran smoothly to its result, and it undoubt- 
edly helped to pacify the conscience of the sellers that the 
purchasers formally agreed to fulfil rigorously the contracts of the 
Widows’ & Orphans’ Company, unaffected by the change of owners 
and that the decedent guarantied that agreement. The purchase 
was consummated. The Mutual Protection Company borrowed 
the money necessary for the price to be paid, took the stock and 
distributed it as it pleased, and put a majority of its own friends 
into the Widows’ & Orphans’ board. Among these were Morgan, 
Sanford and Freeman, who were officers of the Mutual Protection, 
and had served as the purchasing committee. With great prompt- 
ness this new board made a contract of reinsurance with the 
Mutual Protection Company, transferred to it, in consideration of 
the agreement, the whole solid reserve of the Widows’ & Orphans’, 
amounting to nearly a million and a half of dollars, and took no 
security for the performance of the agreement. The Mutual Pro- 
tection Company, out of these transferred assets, paid up the 
money borrowed to make the purchase, so that the reserve of 
the Widows’ & Orphans’ was made to pay for the stock of that 
company, and became at once and inevitably insufficient to meet 
the obligations ultimately to become due to the policy-holders; and 
three men, one of whom was the decedent, knew all the facts, and 
aided in producing the result. Thereafter both the Mutual Pro- 
tection Company and the Widows’ & Orphans’ were wound up as 
insolvent, with resultant losses to the policy-holders. 

We have held that the contract of an insurance company with its 
policy-holders implies that it will retain its assets in its own posses- 
sion, and continue its business; that, if it re-insures its risks, and 

‘parts with its reserve, its contract is at once broken, at the option 
of the assured; that they may not be turned over to another com- 
pany, without their assent, and are not obliged to pay premiums 
to the company which has parted with its reserve; and so may 
treat the contracts as broken, and recover damages for the breach, 
whenever such damages have in fact accrued: People vs. Insurance 
Co., 92 N. Y., 105. In the present case the new management broke 
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every contract with their policy-holders when they made the 
agreement of reinsurance, and in pursuance of that agreement 
parted with their entire reserve to an insolvent company, and took 
in exchange no security whatever for the protection of their policy- 
holders. The safety of the latter, not at all in peril before the 
sale, was at once menaced and put in jeopardy, and that by an 
affirmative and extraordinary act, which violated every existing 
contract with the policy-holders. Admitting, as we do, that the 
future solvency of the Widows’ & Orphans’ Company was not 
guarantied; that a loss from misfortune, or error of judgment, or 
the mutations of business, or the market, would fall upon the 
policy-holders, and not be covered by the guaranty ;—is it and can 
it be also true that the new managers could do a positive and af- 
firmative act in violation of every contract with the insured, and 
pour into the coffers of another and insolvent company the very 
reserve which they were bound to hold for the safety of the assured, 
and, us a consequence, ultimately fail in performance, and yet be 
held to have rigorously fulfilled the contract obligations of the 
Widows’ & Orphans’ Company, to the same extent, and in the same 
manner, as if no change of control had occurred? The contracts 
were to be fulfilled, not broken by a deliberate and voluntary act. 
It would be a violent assumption for the relief of the defendant to 
conjecture that, if there had been no sale, the old board might have 
reinsured in some bankrupt company, or failed in the end to meet 
its liabilities. It is enough that the contracts with policy-holders 
were broken and not kept, and that the final breach may be traced 
back to a positive act, the natural and almost inevitable consequence 
of which was the loss to policy-holders which has occurred. The 
loss is shown. Ample cause for an explanation of it exists in the 
act established. No other origin or cause is indicated by the proof, 
and the ordinary inference must follow. Of course the company 
or its receiver could not sue for a breach until some liability to its 
policy-holders accrued on its own part which it was necessary to 
meet. So long as the policy-holders continued to pay their 
premiums, and thereby exercised their option not to treat the 
contracts as broken by the transfer of the reserve, and the Mutual 
Protection Company paid claims as they matured, there could be 
no right of action by the Widows’ & Orphans’ Company upon the 
guaranty. But when the Mutual Protection Company failed, and 
the claims of policy-holders could not be met by the reinsurer, and 


the Widows’ & Orphans’ Company also failed and passed into the 
Vou. XX.—60, 





946 Report of Decisions. | Oct., 


hands of a receiver, those claims were presented and established, 
and it became the right and duty of the receiver to turn the guar- 
anty into assets to meet the claims of creditors. His action, there- 
fore, was brought in time, and the vunly real question at issue is 
whether upon the facts the deficit in the Widows’ & Orphans’ assets 
can be fairly traced to the transfer of the reserve by the new board 
to the Mutual Protection Company. We think it can. The new 
managers, when they came into office, found the Widows’ & 
Orphans’ Company with a reserve entirely adequate to meet all 
contracts with policy-holders. That reserve it was their duty to 
keep and maintain; and, if they had done so, there is no ground, 
from any proof in the case, to infer that the policy-holders would 
have suffered a loss. Of course, in its care and management, and 
in the further transaction of business, that reserve might have be- 
come impaired; but the possibility is only a possibility, and purely 
the subject of conjecture, and cannot serve to condone a breach of 
contract obligations, the immediate and natural result of which 
was to make performance by the Widows’ & Orphans’ Company ac- 
cording to the contract impossible. Parting with their reserve was 
a wrongful act, as against the policy-holders. Its immediate con- 
sequence was a depletion to the amount of nearly $300,000, against 
which the transferring company had taken no security or pro- 
tection; and its own failure may reasonably, and, in the absence of 
other adequate cause, must, be charged to the reckless risk of 
trusting to the solvency of another company, which it could neither 
manage nor control. There was sufficient evidence to have re- 
quired such a conclusion by a jury or finding by a court, and it was 
error to dismiss the complaint without either. The judgment 
should be reversed, and a new trial granted, costs to abide the event. 
All concurr, except Peckhan, J., not sitting. 





Everett vs. Niagara Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 


EVERETT 
us. 


NIAGARA INS. CO.* 


The policy stipulated that action must be commenced within twelve months. 
Summons was issued within the year, but was set aside, and an alias sum- 
mons was issued after the termination of the year. 


Held, That the action was begun within the required time. 


Action by J. F. Everett, for use, etc., against the Niagara Insur- 
ance Company of the city of New York, on a policy of fire insurance. 
The fire occurred January 6, 1887, and the action was commenced 
by precipe filed December 27,1887. On the 30th of January, 1888, 
rule was granted to show cause why the return of the sheriff as to 
the service of the summons should not be set aside. On the 28th 
of December, 1888, this rule was made absolute. On the 11th of 
January, 1889, judgment of non pros. was entered under the rules 
of court in default of a declaration having been filed within a year 
from the first day of the term to which the action is brought. On 
the 28th of January, 1889, precipe for alias summons was filed. 
Under this statement of facts, shown by the record, and not con- 
troverted, the question of law was reserved by the court whether 
the plaintiff could recover a judgment notwithstanding the judg- 
ment of non pros., and, if not, then judgment to be rendered in 
favor of the defendant. The alias summons was held to be good, 
and judgment was entered for plaintiff. Defendant appeals. 


C. 8. McCormick, for Appellant. 
Seymour D. Bat, fur Appellee. 


MircHELL, J. 
The only question raised by the assignments of error is the cor- 
rectness of the judgment entered for plaintiff on the verdict, 
Mel titatareanaciteathaanlit teitace dees coatanaceinhaniateeamaniailtdndeanmiacapinaiaaed al ee 


* Decision rendered, May 18, 1891. 
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jnstead of being entered for defendant on the reserved point. The 
point was imperfectly reserved, as the vital fact was omitted, to- 
wit, the limitation in the poliey as to the time of bringing suit; 
but, as this omission was manifestly a mere oversight, and both 
parties as well as the court have treated that fact as established in 
the case, we proceed to consider it. The policy. stipulated that no 
action upon it should be sustained unless commenced within 12 
months next after the fire should have occurred. Such contracts 
are valid (Hocking vs. Insurance Co., 130 Pa. St., 170), and will be 
enforced even in case of accidental failure to comply, through mis- 
take in the policy, or in a previous suit: Insurance Co. vs. Barr, 
94 Pa. St., 345; Insurance Co. vs. Brown, 128 Pa. St., 386; Hocking 
vs. Insurance Co., supra. The present case, therefore, depends 
upon two questions: First, whether this is an alias based upon 
and supported by the prior writ; and, secondly, if so, whether the 
contract limitation applies to the period between the issue of the 
original and the alias. The present writ is an alias summons in 
form, and was duly issued as such; but calling it an alias will not 
make it one in effect, if in fact the original was dead at the time 
this issued. The service of the original was set aside, but the writ 
itself remained, and beyond question kept the action alive at least 
until the entry of the nonsuit. Appellant argues, however, that, as 
the nonsuit was on the record when the alias issued, even though 
it was subsequently struck off, the original writ was functus officio 
for all purposes at that time, and the status of the so-called alias 
must be determined as of that date. This argument would be of 
great force if the nonsuit had been taken off by the court for any 
ground subsequently arising, though even then, as there were no 
third parties whose interests would be affected, the court might 
probably have ordered it struck off nunc pro tune as of the date of 
its entry. But the court struck off the nonsuit because it was 
entered without authority, and therefore never was of any force. 
The special ground assigned in the opinion of the learned judge 
below is that, the service having been set aside, and the defendant 
having appeared de bene esse only, he was not in court, and had 
no standing to take any such step in the cause. The entry of the 
nonsuit was therefore no more than any unauthorized entry on the 
record by a stranger. This view of the extent of an appearance de 
bene esse is sustained by the general understanding and practice 
of the profession, and by the authorities as far as they appear to 
have passed upon the subject: Blair vs. Weaver, 11 Serg. & R., 84; 
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Winrow vs. Raymond, 4 Pa. St., 501; Skidmore vs. Bradford, id. 
296,300; Bolard vs. Mason, 66 Pa., St. 138. But there is also another 
view which leads to the same result. The rules of the court below 
under which the nonsuit was entered, while not expressly so limited, 
appears to contemplate cases where the defendant is within the 
jurisdiction of the court, either by service or by general appearance; 
otherwise, as the court is without power to proceed in the case, there 
would appear to be occasion for compelling the plaintiff to go 
through the useless form of filing a declaration. This appears to 
be the natural construction of the rule, and that such was the view 
of the learned judge below who entered the final judgment we may 
fairly infer from his citation of Ashton vs. Bel (19 Wkly. Notes, 
Cas. 38), where a similar rule was so construed by the court of 
common pleas No. 3 of Philadelphia. On both grounds, therefore, 
we are of opinion that the court below was right in treating the 
nonsuit thus entered without authority under the rule of court 
as of no effect, thus leaving the present writ as an alias in fact 
as well as in name. 

This brings us to the second contention of appellant,—that, even 
as an alias, this writ was too late, being issued more than 12 months 
after the original; and, as the parties had by their contract fixed 
their own period of limitation, it should be applied to the alias as 
well as to the original. This, however, is too stringent a construc- 
tion of the agreement against the plaintiff. Such agreements are 
lawful, as already said, but they are in derogation of the general 
law of the commonwealth, and to be available the stipulation 
should be clear. Here it is that the action “shall be commenced 
within twelve months.” There is no provision for anything be- 
yond the commencement. Thereafter it is to take the regular 
course, according to the general law. The present plaintiff has 
brought himself strictly within hisagreement. He began his action 
within the time specially agreed, and he kept it alive by the means 
and within the time allowed him by the law. It was no fault of 
his that the first writ was ineffectual to bring the defendant into 
court, but his misfortune did not go beyond the failure of the 
service. If that were sufficient to end his action, then the defend- 
ant, by avoiding service for 12 months, coud defeat him altogether. 
It is not reasonable to suppose that the agreement contemplated 
any such result. The cases of Hocking vs. Insurance Co. (130 
Pa. St., 170) and Riddlesbarger vs. Insurance Co. (7 Wall., 386) 
are widely distinguishable. In them the first action had come to 
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an absolute end, and that which the plaintiffs had commenced 
after the stipulated period had expired was a new and distinct 
action. It was said in the former that it was a hard case for the 
plaintiff, but he was clearly within the prohibition of his contract. 
Here the plaintiff is clearly not within the prohibition, but has 
preserved all of his rights. Judgment affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


ROYAL INSURANCE CO. | 
f 
US. , 


HELLER.* ) 


The policy insured a tenant against any loss by reason of having to pay during 
such time as the building might be untenantable by reason of fires oc- 
curring during the continuance of the policy. The building was made 
untenantable for six months by a fire, and the landlord was allowed by 
the tenant to re-enter in order to rebuild, under an agreement that the 
rent should continue to be paid. 

Held, That the agreement and re-entry vitiated the policy. 

A letter from the company, stating that it would not claim to be discharged 
from liability by reason of the landlord’s re-entry, but would not consent 
to anything which would vary the legal effect of such re-entry, only meant. 
that the company was liable for rent up to the time of such re-entry. 


Morton P. Henry, for Plaintiff in Error. 
M. Hampton Topp, for Defendant in Error. 
Mrrcuett, J. 
The facts in this case, as they appear in the affidavit of defense 
and the plaintiff's statement, are practically undisputed, ard they 
establish a complete defense. Defendant, by its policy, agree to 
indemnify plaintiff for 


Any loss accruing to her by reason of having to pay rent for the [therein] 
described building such time or times as the building may be untenantable 
by reason of fire or fires occuring during the continuance of this policy. 


A fire occurred in January, 1888, and the landlord entered to 
rebuild in July. That, as a legal consequence, would have sus- 
pended the payment of rent. It was rescission pro tanto of the 
ee os astinshimaeeientensientanaannn 


* Decision rendered, March 10, 1890. 
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lease: Magaw vs. Lambert, 3 Pa. St., 444; Hoeveler vs. Fleming, 
91 Pa. St., 322. Defendant was liable under its policy for the rent 
from January to July, and that amount it paid. But the plaintiff 
and her landlord entered into an agreement by which the former 
agreed to continue to pay rent during the rebuilding of the store, 
and, in consideration therefore, the latter agreed to rebuild with 
certain improvements, and to give a new lease on more favorable 
terms. This agreement discharged the defendant. The payment 
of rent under it by plaintiff was a voluntary undertaking, not a 
legal obligation under the first lease, against which alone the policy 
undertook to indemnify her. It is set out in the pleadings that 
the landlord was insured as to his rent in the Pennsylvania Fire 
Insurance Company, and that that company, asserting a right of 
subrogation to the landlord’s claim for rent against the tenant, 
procured the landlord not to re-enter until the plaintiff made the 
agreement in question, and that by that agreement it was expressly 
stipulated that the rights and liabilities as to rent, and as to claims 
under their respective insurance policies, should not be affected. 
But these facts are entirely immaterial. If true, they showed a 
fraudulent attempt on part of the plaintiff, the landlord, and the 
Pennsylvania Fire Insurance Company to shift a burden which be- 
longed on them to the defendant. But, even if there was no such 
fraudulent purpose, the effect of the agreement was to continue 
upon the defendant an obligation from which the law relieved it, 
and no stipulation between the other parties, without its consent, 
could accomplish such a result. It is said that the hardships of 
plaintiff's situation forced her to make the agreement, und that 
without it the landlord would not have re-entered, and the defend- 
ant would then have been liable for an entire year’s rent. Perhaps 
80; perhaps not. What the landlord would have done there are no 
means of ascertaining, but what it was his interest to do is clear 
enough. He might have lain by and collected his rent from the 
plaintiff till the end of her lease, but then he would have to lose 
rent while he rebuilt; or he might have rebuilt during her lease, and 
looked to his insurance for indemnity while the rent was suspended 
by the rebuilding. It was manifestly his interest, therefore, to 
enter and rebuild during the running of plaintiffs lease and his 
own policy in the Pennsylvania Company. He had nothing to 
gain, and something to lose, by delay. The hardship in plaintiff's 
situation was in having an insufficient insurance. She was bound 
to pay rent for three years, and only indemnified for one. It was 
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her interest, therefore, to have the rebuilding done as soon as 
possible. The honest and proper course for all parties would have 
been to rebuild at the earliest convenient time. The plaintiff would 
then have paid rent until the rebuilding commenced, and would 
have been indemnitied by the defendant. The rent would have 

«been suspended during the rebuilding, and the landlord would 
have been indemnified by the Pennsylvahia Company. No one had 
anything to gain by departing from this plain course, except the 
Pennsylvania Company, which if the scheme had succeeded, would 
have transferred its own proper loss to the defendant. But, when 
the parties undertook to vary the defendant’s contract liability 
from that which the law imposed, their action was ineffective for 
such purpose, and as to the defendant totally void. 

Reference was made during the argument to the correspondence, 
and a claim suggested that the present defense had been waived, 
but such a view is untenable. The meaning of the letter of de- 
fendant’s counsel, dated April 17, 1888, is entirely clear. The de- 
‘fense which it says will not be raised is that defendant will be 
“ discharged from liability by reason of the landlord entering for 
the purpose of rebuilding.” Of course not. The fire had taken 
place in the preceding January, and nearly three months’ rent was 
due at the date of the letter. From liability for this rent, and such 
other as should accrue up to the entry of the landlord, such entry 
would not be a discharge, and the letter says that such a defense 
will not be raised. But then, to make certain that its meaning is 
not more than this, it goes on to say explicitly that defendant will 
not consent to anything which will vary the legal effect of the land- 
lord’s entry, to-wit, the suspension of the rent during the re- 
building. There is here no waiver of any of defendant’s rights. 
Judgment reversed, and procendendo awarded. 





Carlock vs. Phenix Ins. Co. 


SUPREME COURT OF ILLINOIS. 


CARLOCK 


Us. 
PHENIX INS. CO.* 


The policy provided that in case of failure to pay the premium note at the 
time specified, it should remain null and void during the time the note 
remained unpaid, but the payment of the note should revive the policy 
and make it good during the balance of the term. 


Held, That a partial payment of the note would not revive the policy. 


Txos. F. Treron and W. B. Cartock, for Appellant. 
Kereick, Lucas & Spencer, for Appellee. 


ScHoLFIELD, C. J. 
This was assumpsit in the McLean Circuit Court upon a policy of 
insurance. The policy contained the following condition:— 


In case the assured fails to pay the premium note or order at the time speci- 
fied, then this policy shall cease to be in force, and remain null and void dur- 
ing the time said note or order remains unpaid after maturity, and no legal 
action on the part of this company to enforce payment shall be construed as 
reviving the policy. The payment of the premium note, however, revives the 
policy, and makes it good for the balance of its term. No agent or employe 
of this company, or any other person or persons, have power to or authority 
to waive or alter any of the terms or conditions of this policy, except only 
the general agent at Chicago, Illinois, and any waiver or alteration by him 
must be in writing. 


The premium was not paid in cash, the following note being 
given therefore :— 


$62.50. On the first day of October, 1885, for value received, I promise to 
pay to the Phenix Insurance Company of Brooklyn, New York, (at the First 
National Bank in Bloomington, Illinois,) or order, sixty-two dollars and fifty 
cents in payment of premium on policy N. 0,756,750 of said company. If this 
note is not paid at maturity, said policy shall then cease and determine, and 
be null and void, andso remain until the same shall be fully paid and received 


* Decision rendered, June 10, 1891. 
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by company. In case of loss under said policy, this note shall immediately 
become due and payable, and shall be deducted from the amount of said loss, 


It is understood and agreed that this note is not negotiable. 
A. H. Carzock. 


There was evidence that the time for the payment of the note 
was extended two or three times by the agent of the insurer, but 
this extension did not extend to the time of the loss. A partial 
payment was made on the note after its maturity, but the note was 
not paid at the time of the loss. On the first trial, judgment was 
rendered for the insured, but this was reversed on appeal to the 
appellate court of the third district (Insurance Co. vs. Carlock, 32 
Ill., App., 255), and the cause was remanded to the trial court. 
On the second trial, judgment was rendered in favor of the insurer, 
and on appeal to the appellate court of the third district that judg- 
ment was affirmed. The case is here by the appeal of the insured 
from that judgment. 

We concur in the ruling of the appellate court. The case is quite 
different from one in which, by the terms of the contract, the fail- 
ure to pay the premium works a forfeiture of the policy. In that 
case, since there can be no liability to pay premium where there 
is no liability upon the policy, the acceptance of premium is an 
implied admission of liability upon the policy, and it would be a 
fraud upon the insured to accept from him payment of the pre- 
mium, and at the same time repudiate liability upon his policy: 
Insurance Co. vs. Barringer, 73 IIll., 235, and cases cited. But 
here the failure to pay the note at its maturity is not an absolute 
forfeiture of the rights of the insured under the policy, but a sus- 
pension simply, of those rights until full payment of the note, by 
which act they would be revived in all their original force. The 
receipt of partial payment of the note waived nothing; for the in- 
sured had a right to make payment of the note by partial payments 
from time to time, and thus to revive the liability of the insurer 
upon the policy; and what he had a right to pay, it was the duty 
of the insurer to receive. That he did not complete the payment 
of the note before the loss was in no wise induced by the insurer’s 
act of receiving partial payments: Curtin vs. Insurance Co., 78 
Cal., 619. The judgment is affirmed. 





1891. | Spratt vs. New Orleans Ins. Co. 


, 


SUPREME COURT OF ARKANSAS. 


SPRATT 
Us. 
NEW ORLEANS INS. CO.* 


What is sufficient preservation of the charge in a bill of exceptions, decided. 


The diagram accompanying the application was made by the solicitor 
from his éwn knowledge. The policy contained a warranty that the dia- 
gram was correct, and the upplication recited that the agent in preparing 
a diagram acted as agent of the insured. 


Held, That where the insured was ignorant of the property, the company was 
responsible for incorrectness in the diagram. 


The application stated in answer to a question whether insured would agree 
to keep books of account in a safe, that they would be kept in his dwell- 
ing, and the agent was told he had no safe. - The policy contained a war- 
ranty that they would be kept in a safe or some secure place not exposed 
toa fire which would destroy the building. The dwelling was part of 
the building insured. 


Held, That the company by issuing the policy with a knowledge of the facts, 
waived the requirement. 


Fewze, & Rogers and R. B. Wituiams, for Appellant. 
E. W. Krwpart and T. E. Wesser, for Appellee. 


Hemineway, J. 

All errors assigned upon this appeal relate to the charging of 
the jury; but the appellee contends that the questions argued by 
counsel for appellant are not presented by the record, because the 
charge was not preserved in the bill of exceptions. If that con- 
tention is correct, its decision relieves the necessity of considering 
any other question. A “skeleton bill of exceptions ” was prepared, 
signed and filed, and is brought before us by certiorari. After set- 
ting out all the evidence in the cause, it continues: “And there- 
upon the plaintiff asked the court to instruct the jury as follows: 
(Clerk will here copy plaintiff's instructions as asked, leaving off the 

* Decision rendered, May 3, 1890. 
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amendments of the court.)” It then recites that the court refused 
the first prayer of plaintiff in the form submitted, but gave it after 
adding a clause which is set out. In also recites that the court 
refused the third prayer as submitted by plaintiff, but gave it 
after adding a clause which is set out. The transcript contains 
what purports to be the prayer for a charge as presented by plaint- 
iff, but the appellee contends that it is not identified by the call in 
the bill of exceptions. It is indorsed, “Instructions for Plaintiff,” 
and is divided into paragraphs, entitled instructions 1, 2, 3, and 4. 
It shows that amendments were made to the instructions as set 
out, in accordance with the recitals in the skeleton bill. 

Is the identification sufficient? The bill calls for “instructions 
for plaintiff,” and the transcript contains a series of instructions 
indorsed, “Instructions for Plaintiff.” The bill discloses that the 
judge added certain clauses to instructions numbered 1 and 3, and 
the instructions thus numbered in the transcript contain the 
clauses so added. The identification might be more complete; 
but we think the call “to copy” fairly imports that the instruc- 
tions asked were in writing, and in the custody of the clerk. The 
indorsement on the instructions, as transcribed, correspond with 
the call, and the amendment by the court recited in the skeleton 
bill corresponds with that shown upon the transcript. In the case 
of Keith vs. Optical Co. (48 Ark., 138), the bill of exceptions was as 
follows: “The defendant, to maintain the issue on his part, intro- 
duced in evidence the agreed statement of F. Moore, which is in 
words and figures as follows, to wit: (Here copy Moore’s state- 
ment.)” The statement had not been signed by counsel, or marked 
‘“ Filed,” but was indorsed, *‘F. Moore’s Statement,” and in this 
answered the call. The court held it was sufficiently identified. 
The instructions asked by the defendant were brought up on the 
bill of exceptions by the same call as those for the plaintiff 
There is the same means of identification, except that they were 
not amended by the judge; but, under the decision above cited, we 
are constrained to hold the identification sufficient. If it were 
charged that the transcript did not, in fact, contain the instruc- 
tions passed upon by the circuit court, we would find much diffi- 
culty in reaching this conclusion; but, as there is no denial of 
identity, marks of identification are less rigidly scrutinized. 

The instructions asked by the plaintiff and those given on behalf 
of the defendant relate to two alleged breaches of warranty on the 
part of plaintiff,—the first. that the diagram of the premises in- 
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sured, as set out in the application, was correct, whereas it was in 
fact incorrect; the second, that plaintiff agreed to keep his bcoks 
of account and the last inventory of his stock in a fire-proof safe 
at night, or in some secure place not exposed to fire, which would 
destroy the house insured, whereas he kept them in the part of the 
house insured occupied by him as a dwelling, and not in a safe of 
the character indicated. We will consider the instructions in 
that order. 

1. The diagram accompanying the application was made by the 
solicitor of the company, who was authorized to take and forward 
applications for insurance, deliver policies, and collect and remit 
premiums. He knew the situation of the property, and made a 
diagram which the plaintiff never saw. If it was false, he made it 
so, and it does not appear that plaintiff had any knowledge of that 
fact. Although the policy contained a warranty by plaintiff that 
the diagram was correct, there was nothing to apprise him that it 
was incorrect. Of this it seems that he and the general agent of 
the defendant were equally ignorant. The fault rests with the so- 
liator. To whom shall it be imputed? He acted in behalf of the 
company, and it accepted the fruits of his work; but it is said that 
he was a “solicitor,” and not an “agent,” of the company, and that 
the application recited that in writing out answers to questions in 
it, and in preparing a diagram, he acted as the agent of the in- 
sured. For convenience in the conduct of its business, the com- 
pany may make the above classification of its agencies, but it can- 
not disown any one, by classifying them. Neither can its declaration 
override the facts, nor a fiction dissolve existing relations. With- 
out inquiring into the scope of Van Dyke’s agency, it is sufficient 
to say that, in the matter of procuring the application, he acted 
for, and was in law the agent of, the company. The insured had a 
right to expect that he would make a correct diagram, and to be- 
lieve, in accepting the policy, that he had made it correctly. The 
knowledge that it was incorrect was chargeable tu the company 
through its agent, while the insured knew nothing of it. It could 
not, having such knowledge, issue the policy, and afterwards defeat 
liability growing out of it, by inserting in it for him the warranty 
of a fact which it knew to be false: Insurance Co. vs. Brodie, 11 
8. W. Rep., 1016. The first instruction asked by the plaintiff 
should therefore have been given without the amendment, and the 
first, seventh, and fourteenth instructions asked by the defendant 
should have been refused. 
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2. The policy contains a warranty that the insured would keep 
the books of his business, and the last inventory of his stock, at 
night, in a fire-proof safe, or in some secure place not exposed to 
a fire, which would destroy the building insured. He kept them in 
the part of the building insured, which he occupied as a dwelling, 
and not in a safe. When preparing his application, he told the 
solicitor that he had no safe, and would keep the books in his dwell- 
ing; and the application which is made a part of the policy con- 
tained the following question and answer: “Question. Do you 
agree to keep your books in an iron safe at night? Answer. Keep 
them in dwelling at night.” Although the question contained no 
reference to any other place in which the books might be kept 
other than an iron safe, the answer furnishes the information that 
they would not be kept in such a safe, but would be kept in a 
designated place. Its situation with reference to the property in- 
sured was discoverable upon the application, and was known to the 
solicitor. The company, thus advised of the purpose of the in- 
sured, without objecting to it, issued the policy, and thereby ac- 
quiesced in the purpose expressed It would be a reproach to the 
law if a recovery could be defeated on such a pretext. The sixth 
and tenth instructions, given at the request of the defendant, 
should have been refused. The second, eleventh, and ninth in- 
structions, given at the request of the defendant, announce, cor- 
rectly, legal principles. They should not have been given, unless 
the principles were pertinent to the case made by the proof. As to 
that, inquiry by us would involve a useless consumption of time, 
which we may properly give to other causes pressing upon our at- 
tention. For the errors indicated the judgment will be reversed, 
and the cause remanded for a new trial. 











Emery et al. vs. Svea Fire Ins. Co. 


SUPREME COURT OF CALIFORNIA. 


EMERY et at. 


Us. 








SVEA FIRE INS. CO.* 


A company cannot object that there was no allegation of notice of loss in the 
complaint, where it is alleged in the latter that all the conditions of the 
contract were performed. Nor, where the premium was accepted after 
the notice of loss, can it object that the notice was not that required by 
the policy. 






















T. C. Van Ness, fur Appellant. 

Gray & Haven, for Respondent. 

Der Haven, J. 

This is an appeal from a judgment in favor of the plaintiffs 
against the defendant, for the sum of $2,000, and legal interest 
thereon from December 8, 1885, and costs. The appeal is upon 
the judgment roll alone. The contention of the appellant is that 
the judgment should be reversed, upon the ground that the com- 
plaint does not state facts sufficient to constitute a cause of action, 
because it appears therefrom that notice of the loss sustained by 
plaintiffs was not given forthwith, as required by the terms of the 
policy of insurance upon which plaintiffs seek to recover. The 
complaint alleges that the building insured was destroyed by fire 
on July 25, 1885, and that upon October 8, 1885, the plaintiff gave 
to defendant due notice and proof of such fire and loss. The ap- 
pellant insists that, as the notice was not given forthwith, the de- 
fendant is not liable ; but there is also an allegation in the com- 
plaint “that the plaintiffs duly performed all the conditions of the 
said contract of insurance on their part,” and, if giving notice of 
the fire and loss forthwith was a condition of said policy to be per- 
formed by plaintiffs, then the complaint in this general statement, 
alleges the due and timely performance of this condition: Ferrer 
vs. Insurance Co., 47 Cal., 416. If the other allegation, as to the 


* Decision rendered, March 16, 1891. 
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exact date when such notice was given, is inconsistent with the 
general statement just quoted, then the most that can be said is 
that the complaint in that respect might be considered as ambigu- 
ous; but no such objection was pointed out in the demurrer which 
the appellant filed. But a conclusive answer to the position assumed 
by appellant is this: The complaint alleges that the appellart did 
have notice of the loss within five days after it occurred, and with 
full knowledge of said fire demanded and received from respond- 
ents the premium of fifty dollars due upon the policy sued upon, a 
credit therefor having been previously given by the appellant. 
Under these circumstances the appellant cannot be heard to say 
that the contract of insurance wasnot in full force on that day, and 
as it then knew of the fire and the loss of respondents nothing 
further was required of respondents in the way of giving notice, 
except to furnish, within a reasonable time thereafter, the prelimi- 
nary proofs as to the particulars of the loss, and the complaint 
shows that this was done, even if not furnished before October 
25, 1885. 

Judgment affirmed. We concur: McFarland, J.; Sharpstein, J. 





